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SECTrON I. 

'T^HE third mode of acquiring an estate by purchase, is aliena- Alienation of 

tioo ; under which is comprised every method whereby 
estates are voluntarily resigned by one person, and accepted by 
another. Lord Coke says, the word alienation is derived from i Inst, lis b. 
alienare, id est, alienum facere; vel ex nostro domimo in 
aHenum transferrer nve rem aliquam in dominium alterius 
tmnsftrrt* 

2. It is admitted by all our legal writers, that an unlimited 
power of alienation existed in England, in the time of the 
Saxons. That upon the settlement of the Normans, and the Wngbt's Too. 

154. 

establishment of the feudal law, all lands became unalienable ; 
and that during the reigns of William I. and his sons, the doc- 
trine of non-alienation was, for various reasons^ strictly en*- 
forced. 

B 2 



Diuert. c. 2. 
1.1. 



Glanv. lib. 7. 
c. 1. 

Mad* Form* 
No. 316. 
Wright, 167. 



Lib. 7. c. 1. 



Diuert. c. 2. 
S.3. 
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3. The greater part of the lands throughout the kingdom had 
been distributed among the Norman barons, as strict and pro- 
per feudsy upon condition of military service; and as a consider- 
able jealousy prevailed against all those who were of Saxon 
origin, lest they should attempt to reinstate themselves in their 
ancient possessions, great care was taken, during that period, 
that all the vassals of the Crown, who could alone be depended 
on, in case of any insurrection, should be in a situation to per- 
form their military services. 

4. The first step towards a liberty of alienation was that by 
which the tenant was permitted to alien, with the consent of his 
lord. This law was adopted from the maxims which then pre- 
vailed on the Continent; and gave rise to fines for alienation. 
But in England the tenant could not dispose of his land, even 
with the consent of his lord, unless he had also obtained that of 
his next heir. It was therefore common, in ancient feoffments, 
to express that the alienation was made with the consent of the 
feoffor's heir. 

5. The power of alienation was farther extended by a law of 
Hen. I. c. 70. which allowed every person to dispose of such 
lands as had been purchased by himself. Empiiones veto, 
vei deificeps acquisitiones suas det cui magis velii. Si bock- 
land habeaty quam ei parentes sui dederunt, non mittal earn extra 
cognationem suam. 

6. Glanville has given us a very circumstantial account of 
the law, as it stood in the reign of Hen. II. respecting aliena- 
tion; from which it appears that the power of selling land was 
then considerably enlarged ; and the right of alienation seems to 
have been soon after extended to all lands which a person had 
himself acquired, provided they had been conveyed to him and 
his assigns ; and also to a fourth part of all lands acquired by 
descent, without the consent of the heir. 

7. There was also a particular mode of alienation which ap- 
pears to have been always allowed, and called in the feudal law 
Subinfeudation ; that is, where the proprietor of a feud granted 
a portion of it to be held of himself, by which manors were 
created. And it appears from the Black Book of the Exche- 
quer, published by Hearne, that in the reign of Hen. II., the 
King's tenants had created a vast number of knights' fees to be 
held of themselves. 
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8. The practice of Subinfeudation produced a grievance, much 
complained of in those days; the persons who held of the King's 
tenants began to grant still smaller estates, to be held of them- 
selves, and were so proceeding downwards, in vifinitum, till the ' 
superior lords observed that, by this, they lost all their feudal 
profits, which fell into the hands of these mesne or middle lords. 
Besides, these mesne lords were thereby less able to perform 
their military services. 

9. This caused an article to be inserted in Magna C/iarta, J ^^' ^' *• 
prohibiting alienation, unless sufficient was left to answer the 
services due to the superior lord. Ntdlus liher homo det de 

cetero amplius alicui, vel vendat alicui de terra sua, quam ut de 
residua terrce sua possit sufficienter Jieri domino feudi, servitium 
ei debitum, quod pertinet ad feudum illud. But as the inconve- 
niences which attended the practice of subinfeudation continued, 
an effectual remedy was at length adopted by the statute quia 
emptores terrarum, 18 Edw. 1. which, reciting the losses sus- ilMt.98. b. 
tained by the great lords, enacted: — Quod de cetero Uceat Disserve. 2. 
unicuique libero homini terras suas, seu tenementa sua, seu partem ** 
inde, ad voluntatem suam vendere : ita tamen quodfeoffatus teneat 
terram il/am, seu tenementum illud, de capitali domim feodi illius, 
per eadem serviiia et consuetudines per qua feoffator suus ilia 
prius tenuit. 

10. Sir Martin Wright observes, that this statute took from Ten. 161. 
the tenants of common lords the feudal liberty they claimed, of 
disposing of part of their lands, to hold of themselves ; and, in- 
stead of it, gave them a general liberty to sell all, or any part, 

to hold of the next superior lord, which they could not have done 

before without consent. But neither Magna Charta, nor the 

statute quia emptores, extended to the King's immediate tenants; 

who seem to have been so strictly restrained from alienation that 

they were not permitted to dispose of their lands, even to their 

eldest sons. Thus it appears from the rolls of parliament, that 

in 18 Edw. I. Gilbert de Humfmville petitioned the King Vol.i.54. 

for licence to enfeoff his eldest son and his wife^ of the manor 

of Overton, to hold of the said Gilbert during his life, and 

after his death, of the chief lord, by the usual services ; to which 

the King answered-^ JZer non vult aliquem medium^ et ideo non Fit&N.B. 176. 

cmcessit. 

11. This restraint upon the King's immediate tenants is 
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Buppofted to haFe been indirectly removed by the stai. De 

Prerogativa Regis, 1 7 Edw. 2. c. 6. by which it was declared 

Wright, 162. that no person who held of the King tn capiie, by military 

service, should alien the greater part of the land, so that the re- 
mainder were not sufficient to answer his services, without the 
King's licence; in consequence of which the King's consent 
Ibid. 165. was necessary to every alienation made by his tenants m capite. 

And it became a question, whether, if such tenant aliened with- 
out licence, the land was not forfeited ; or« whether the Bang 
should only seize it, by way of distress, ti^ a fine should be paid 
for the contempt. This was settled by the stat. 1 Edw.3. c. 12. 
by which it was enacted that in all cases of alienation, by tenants 
in capiie, the King should not hold the lands as forfeited, but 
should have a reasonable fine in Chancery. ^ 
Wright, 166. 12. It remained much longer a doubt 'whether the king's 

tenants might have aliened any part of their lands, to hold of 
themselves ; as the tenants of inferior lords might before the 
statute quia emptores. But such alienations made by tenants 
who held of King Hen. II. or other kings before him, were at 
length made good by the stat. 34 Edw. 3. c. 15. saving to the 
King his prerogative of the time of his grandfather, and of his 
own time. 
Id. 13. Sir M. Wright observes, that it is extremely doubtful 

what pren^tive was here saved to the Crown ; but it was per- 
fectly clear that fines for alienation were established by the stat. 
1 Edw. 3., and after this act Lord Coke says, writs of quo tituto 
ingressus esi, issued from the Exchequer, to help the King to his 
reasonable fine, whereupon the feofiee was driven to plead, to 
his great charge and trouble. It wa[s therefore, upon conference 
with the King's officers, and the judges, ordained, — seeing the 
King's tenants could not alien without licence, for if they did, 
they should pay a fine, — ^that for a licence to be obtained, the 
King should have a third part of the annual value of the land, 
which was holden reasonable; if the alienation was without 
licence, then a reasonable fine, by the statute, was to be paid by 
the alieneQ, which they resolved to be one year's value. 

14. Thus continued the law till the. abolition of military 
tenures by the stat. 12 Cfaa. 2. c. 24. which takes away all fines 
for alienations, seizures and pardons for alienations, and all 
charges incident thereunto ; saving fines for alienation due by 
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the customs of particular manors and places ; so that all 
freehold estates became thereby alienable without licence or 
fine. 

16. With respect to the different modes of alienation, or rather Different kinds 

- . of assnnuBceB* 

the legal evidences of the transmission of real property, they are 
called the common assurances of the realm, whereby every man's 
estate is assured to him, and all controversies, doubts and diffi- 
culties respecting them are either prevented or removed. Of 
these there are four kinds : L Deeds or matters in pais, which 
are assurances transacted between two or more private persons, 
in the country ; that is, according to the old law, upon the very 
spot or piece of land to be transferred. II. Matters of record or 
assurances transacted only in the King's public Courts of Record. 
III. Assurances deriving their effect from special custom, ob- 
taining in some particular places; and relating only to some 
particular species of property. IV. A devise contained in a 
person's last will and testament, which does not take effect till 
after bis death. 

16. A deed is a writing on parchment or paper, sealed and Of a Deed, 
delivered, to prove and testify the agreement of the parties whose 

deed it is, to the things therein contained. It is sometimes 
called a charter, {charta,) from its materials ; but most usually 
when applied to the transactions of private persons, it is 
called a deed: in Latin, factum, because it is the most 
solemn and authentic act that a man can perform, in the dis- 
posal of his property. 

17. It is probable that every alienation of land was very soon 
accompanied with some written evidence; though, in the time 
of the Saxons, a legal transfer might be made of lands by 
certain ceremonies, without any charter or writing. Thus, 
Ingulphus/ in his History of the Abbey of Croyland, says — 
Conferebantur tnuUa pradia nudo verbo, absque scripto vel 
ekarta; ionium cum domini gladio, galea, vel comu,vel eratera; 
ei plurima ienemenia cum calcari, cum strigUi, cum arcu ; et 
fumnuUa cum sagiita* Deeds or charters were notwithstand- 
ing in use at that time. These were generally called gewriie 
or writings ; the particular deed, by which a free estate might 
be conveyed, was called landboc, Ubellus de terra, a donation 

or grant of land; and the land thus granted was called MadoxFormui. 

bocUandn 
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18. Upon the introduction of the Norman customs, the 
solemn and public delivery of the possession, in imitation of the 
feudal investiture, became essentially necessary to the transfer of 
land ; and was alone sufficient for that purpose. But as written 
charters constituted a much better species of evidence of the 
agreement, a charter or deed, in imitation of the breve testatum 
of the feudal law, was usually prepared and executed, and de- 
livered to the purchaser, at the same time with the land. But 
the increase of commerce and wealth having introduced a greater 
degree of refinement of nlanners, agreements and conveyances 
became more complex, which produced an universal practice of 
reducing them into writing : still lands might have been trans- 
ferred by a verbal contract only, provided it was attended with a 
solemn and public delivery of the possession, till the latter end of 
the reign of King Charles II. 

19. Deeds are divided into two sorts ; deeds poll, or cut in a 
straight line, and deeds indented. A deed poll is not, strictly 
speaking, an agreement between two persons, but a declaration 
of some one particular person, respecting an agreement made by 
him with some other person. Thus a feoffment from A. to B., 
by deed poll, is not an agreement between A. and B., but rather 
a declaration by A., addressed to all mankind, informing them 
that he thereby gives to B. certain lands therein described. It 
was formerly called charta de una parte, and usually began 
thus i-r-Sciat prasentes et futuri quod ego A. dedi, ^c, and now 
begins in these -words: — Know all men by these presents, that 
I, A. have given, granted and enfeoffed, and by these presents 
do give, grant, and enfeoff, &c. 

20. An indenture is a mutual agreement between two or more 
persons, whereof each party has usually a part. Formerly, when 
deeds were more concise than they are at present, it was usual 
to write both parts on the same skin of parchment, with some 
words^ or letters of the alphabet written between them, through 
which the parchment was cut in acute angles, instar dentium, 
from which they acquired the name of indentures, or deeds in- 
dented ; in such a manner as to leave half the word on one part, 
and half on the other. 

21. Lord Coke says, to constitute an indenture, it is abso- 
lutely necessary that the paper or parchment on which the deed 
is written be cut instar dentium, on the top or side« And in 
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Stile's case, where a deed was produced as an indentare, which ^ Rep. 20. 
was not indented, beginning, with the words A^c indentura, it was 
adjudged that it was not an indenture, although it was in two 
parts, for the words of a deed cannot make it indented ; but to 
the making of an indenture, there ought to be a manual act of 
indenting the parchment or paper. 

22. The practice has long been to cut the first skin of parch- 
ment on which an indenture was written, in an undulating line. 

It is said by Sir H. Owillim, that if only the form of indenting 4 Bac. Ab.5i. 
the parchment or paper be wanting, this is not material ; for it 
might even be done in court, and therefore no exception is now 
taken on such a trifling omission. 

23. In the case of an indenture, there ought regularly to be 
as many copies of it, as there are parties : and when the several 
parts are interchangeably executed by the several parties, that 
part or copy which is executed by the grantor, is usually 
called the original, and the rest are counterparts. Though of late 
it is most frequent for all the parties to execute every part, which 

renders them all originals. But a counterpart of a deed has %toD «. Evton, 
been admitted to be sufficient evidence of such deed ; and a con- 1I6. 
veyance decreed accordingly. 

24. If there happens to be any variance between the indentui-e Finch's Law, 
and counterpart, it shall be taken as the deed of the grantor 

is, and the other shall be intended only the misprison of the writer. 

25. All deeds, whether deriving their effect from the common A deed traDs- 
law, or the statute of uses, except a feofiment, do, immediately ^ou^ttheu- 
upon tbeir execution by the grantors, divest the estate out of ^"^f ^ ^ 

r . . grantee. 

them, and put it in the party to whom the conveyance is made, 

though in his absence, and without his knowledge, till some dis- Gorton*! Caae, 

, infra, c 12. 

agreement to such estate appears. 

26. This doctrine is founded on the principle that the assent Thompaonv. 
oftheparty who takes, is implied in all conveyances; 1. Because 201? 3 Mod? 
there is a strong intendment in law, that it is for a person's benefit ^^' 

to take ; and no man can be supposed unwilling to that which 
is for his advantage. 2. Because it would seem incongruous 
aud absurd, that when a conveyance is completely executed on 
the grantor's part, the estate should continue in him. 3. Be- 
cause, if the operation of a conveyance was allowed to be in 
suspense, and to expect the agreement of the party to whom it 
was made, there would be an uncertainty of the freehold. 
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Artides of 27. It is a common practice for persons to enter into an article 

AgieemeDL ' ^ 

of agreement, preparatory to the execution of a formal deed, 
whereby it is stipulated that one of the parties shall convey to 
the other certain lands, or release his right to them, or execute 
some other disposition of them. 

28. An article is therefore considered as a memorandum or 
minute of an agreement, to make some future disposition or mo- 
dification of real property. Such an instrument will create a 
trust or equitable estate, and a specific performance of it will be 
decreed in Chancery. 

29. Articles are usually entered into fi)r the purchase and sale 
of lands ; for the taking and granting of leases ; for making 
mortgages, and settlements on marriage. 
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Section I. 



When it became usual to reduce all agreements into writing, the 
following circumstances were deemed necessary to a deed: — 
L Sufficient parties, and a proper subject matter. II. A good 
and sufficient consideration. III. Writing on paper or parch- 
ment, doly stamped. IV. Words sufficient to specify the agree* 
ment and bind the parties, legally and orderly set forth. 
V. Reading, if desired. VI. Sealing and signing. VII. Deli- 
Tery. VIIL Attestation by witnesses. 

2. The first circumstance requisite to a valid deed is, that I* SofBdont 
there be persons able to contract and be contracted with, for the '^^* 
purposes intended by the deed, and also a thing or subject mat- 
ter to be contracted for ; so that, in every deed, there must ne- 
cessarily be a grantor, a grantee, and a thing granted. 

3. All those who have any estate, right, title, or interest what- 
ever, either at law or in equity, in that which is the subject mat- 
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ter of a deed» must necessarily be parties to it, otherwise their 
estates or interests will remain in them. All those who are in- 

1 insu 230. b. tended to take an immediate estate under a deed indented, must 

Z«5i« &• 

2 last. 673. also be parties to it, but a person may take an estate in remainder* 

by a deed to which he is not a party ; and when the person to 
whom the remainder is limited, enters on the land, he .then 
becomes bound to perform the conditions contained in the 
deed. 

4. In a deed poll, the person with whom the agreement is 

Com Dig. Fait, made becomes, in fact, a party to it. Thus, if A., by deed poll, 

agrees to pay a sum of money to B., an action may be main- 
tained by B. upon it, though he be a stranger, and did not 
seal it. 

1 Inst. 52. b. 5, A power of attorney may be given, in a deed poll, to a 

stranger, to make livery of seisin ; though it was formerly held 
that such a power could, in an indenture, be only given to one 
of the parties to it. 

^v b"d!wd?° ^' ^^^^ respect to the persons who are capable of conveying 

by deed, it may be laid down, as a general rule, that all those 
who, having attained the age of twenty-one years, are of sound 
mind and understanding, and not under the power of others, may 
be parties to» and bind themselves by, deed. 

Ferk.s.25. 7. Persons who are blind, deaf, or dumb, or both deaf and 

dumb, may convey by deed ; if it appear that, notwithstanding 
those disabilities, they are capable of comprehending the nature 
and consequences of a deed, and can express their meaning by 
writing or signs. 

The King. 8. By the common law the king can only grant and take by 

Tit. 34. matter of record ; but, by statute 39 8c 40 Geo. 3. c. 88. the king 

and his successors are enabled to convey all lands purchased with 
their privy purse, and also all such estates as shall come to them 
by escheat, in the same manner as a subject. 

The Queen. 0. A queen consort is considered as a feme sole ; she may, 

therefore, be party to any species of deed, without the king ; 
and, by the statute 39 & 40 Geo. 3. c. 88. s. 8. a queen consort 
is enabled, during the joint lives of the king and such queen, by 
deed under her hand and seal, to grant, convey, alien, and dis- 
pose of any manors, &c. which shall be purchased by, or in trust 
for her ; or which shall come to, or devolve upon, or vest in her, 
or any person or persons in trust for her, for any estate of inhe- 
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ritanee or freehold, as fully and effectually as if she were sole 
and unmarried. By the ninth section the like power is given to 
all future queens, with a proviso that this act shall not enable 
any queen consort to dispose of any palace belonging to the 
king, in right of the crown, vested in her for life ; or to make any 
grant but such as she might make if sole. 

10. A corporation sole, as a bishop or parson, may be a party Corporations. 
to a deed ; and although a corporation aggregate is said to be 
invisible, immortal, and to exist only in supposition of law, yet i Inst. 94. b. 
such an artificial body is capable, by its creation, of being a party 

to a deed ; and, in many cases, of acquiring or conveying away 
real property by deed. But a dean, without his chapter, a 
mayor, without his commonalty, or a master of a college 
without his fellows, cannot, by executing a deed, bind the cor- 
poration* 

11. All lay civil corporations may alien their lands as freely iORep.30.b. 
as individuals : but ecclesiastical and eleemosynary corporations i ves.& B. 
are restrained by statute 1 Eliz. c. 19. and 13 Eliz. c. 10. from ^^^' ^^^• 
every mode of alienation, except that of leasing, (a) In the ex- 
ercise of this power they are placed under considerable restric- 

(a) [The stat. 13 Eliz. c. 20., which prohibits the charging of benefices by incum- 
bents may here be noticed : Afler enacting that no lease made of any benefice or eccle- 
siastical promotion with care shall endure longer ihan while the lessor shall be resident 
and serving the cure of such benefice, without absence above four«'SCore days in any one 
year, fiirther enacts, that all chargings of any such benefices with cure thereafter, with 
any pension or with any profit out of the same, to be yielded or taken, thereafter to be 
made, other than rents to be reserved upon leases thereafter to be made according to the 
raeaniDg of the act, should be utterly void. The stat. 43 Geo. 3. c. 84. s. 10. re- 
peals the 13 Eliz. c.20. " together with all and every explanations, additions and altera- 
tions thereof made by the several statutes of the 14 Eliz. c. 11. 18 Id. c. 11. 43 Id. 
c. 9. and 3 Car. 1. c. 4. The stat. 57 Geo. 3. enumerates among others the above acts of 
Elixibeth and Charles I. and those subsequent, including the statutes 12 Ann. and 
36 Geo. 3. and then by s. 1. repeals so much of the said recited acts of Elizabeth and 
Cbailes I. as relates to spiritual persons holding farms, and to leases of benefices and livings, 
and to buying and selling, and to residence of spiritual persons on their benefices, and 
also so much of the recited acts of Ann. and the 43 Geo. 3. as relates to the mainte- 
nance of curates, and all the several other recited acts. By this total repeal of the 43 
Geo. 3. c. 84. the stat. of the 13 Eliz. c. 20. was revived, except so for as specified by the 
set ; consequently that part of the act of Eliz. which relates to the charging of benefices 
was revived, and that part which relates to the granting of leases, commonly so called, 
was repealed. Shaw v. Pritchard, 10 B. & Cres. 241. Newland v. Watkins, 9 Bing. 
H3. In the interval between the repeal of the stat. 13 Eliz. c. 20. by the stat. 43 Geo. 
3. c. 84-. and the partial revival of the former by the stat. 57 Geo. 3. chargings of livings 
by the incnmbents were valid. Doe «• Ramsden, 4 B« and Adol. 608.] 
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tions by the legklature, of which an account will be given here- 
after. Incumbents of livingB are however permitted and enabled, 
by the statute 17 Geo. 3. c. 63. and 21 Geo. 3. c. 66. to raise 
money by nKNrtgage for repairing or building houses. And by 
the statute 56 Geo. 3. c. 147. every parson, vicar, or other incum- 
bent of any ecclesiastical benefice, is enabled to exchange par- 
sonage houses and glebe lands, with the consent of the patiT)n 
and bishop, for other houses and lands ; and also to purchase 
lands to be amiexed to such benefices as glebe land thereof; and 
by mortgage of their tithes, rents, and other profits, to raise 
money for such purchases. 

12. With respect to the persons who are incapable of convey- 
ing by deed, all those who want sufficient age or understanding, 
to dispose of their property, and also several others, cannot bind 
themselves by the execution of a deed. 

13. All deeds entered into by iniauts, from which no apparent 
benefit can arise to them, are either absolutely void or voidable ; 
that is, the law allows the infant, when he comes of age, either 
to ratify or confirm, or else to avoid them. And where it is held 
that the deeds of infants are not void, but voidable, the meaning 
is, that non est factum cannot be pleaded to them, because they 
have the form, though not the operation of deeds ; they are not, 
therefore, void on that account, without shewing some special 
matter to render them so. 

14. Whatever an infant is bound and compellable to do at 
law, the same shall bind him, although he does it without suit : 
therefore, where an infant reconveyed lands which had been 
mortgaged to his father, the mortgage money having been paid 
off, the conveyance was held good. 

16. A person conveyed the lands in question to W. Cooke and 
his heirs, by way of mortgage : Cooke afterwards died, leaving 
J. L. Cooke, an infant, his heir : the mortgage-money was paid 
off, and the infant joined with his father's executor in conveying 
the mortgaged premises to a new mortgagee. It was resolved 
by the Court of King's Bench, that the infant was bound by this 
conveyance, because it could never operate to his prejudice, and 
he was compellable to convey. 

16. By the statute 17 Geo. 3. c. 26. it is enacted, that all 
contracts for the purchase of any annuity^ with an infant, shall 
be utterly void ; any attempt to confirm the same, after such 
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penoD shall have attained the age of twenty-one yeara, nd- 
withstanding. (a) 

17. A female being capable of contracting a marriage long^be- Marriage con- 
fore the age. of twenty-one years, it has been contended di^ she ^]^ ^ ^' 
ought to be permitted to bind herself by the other parts of the 
contract ; for» as soon as the marriage is had, the principal coor 

tract is executed, and cannot be set aside ; the estate and capa* 
cities of the parties are altered ; and the children bom of the 
marriage become interested. But this doctrine has not been 
assented to by the Court of Chancery. 

18. Lord Macclesfield has said, that if a female infant, on. a Canoei v. 

Bncklfi 2 P 

marriage, with the consent of her guardians, should coyenaatyia Win8.243. * 
consideration of a settlement, to conirey an inheritance to her 
husbejnd ; if this were done in consideration of a competent sel- 
tlementy equity would execute the agreement^ although no action 
would lie at law to recover damages. 

19. In a case where a bill was filed for a specific executioa of Damford o. 
articles, entered into by a female in&nt, respecting her real estate, c. c' 106. ' 
previouataand in consideration of marriage, Lord Thurlow is re- 

pcHied to have said — '' To decree a specific performance of the 
articles, the Court must carry the principle to tUs lengthy that a 
wife making a. wise settlement in her infaney, on the marriage, 
without any estate settled on the other side, is bound by the 
agreemuent ; and that^ even if the husband had died, she must 
have beea bound* I cannot think an infant, only covenanting as 
to her estate,, can be bound. If she is so- at all> it must be by 
reference to hen marriage. Nobody has yet said that merefy by 
its being upon marriage, she is bound ; but it is said that upon 
a competent settl^nent she would be bounds I think the Court 
abonld not go into the competence of the settlement. I muBk lay 
down, that every settlement shall be eoneidered as good, till 
shown to be ficandulent^ The cases ha v.e not gone so i», nor does 
my opinion. If she had a settlement from bar hushandv^ and, 
after ^ death,, she had taken possession of it^ I think she would 
be bound by the equity arising from her own act. I say this in 
defeieace to. Cannel v* Buckle^ and Harvey v. AsUey. I think Ante, s^. 
she is not boand, unless she has avaited herself of the settle- 

{a} Tkis act iva» xspaalad by the statute 63 Geo. 3» c. 14U eaoept with respeet to 
•aaaitifla'gitBlQd bafinmlhe peMing of that statute ; bot it oentaiiif a olauie reapeettng 
iofuats, nmilar to the daase in the repealed act.— Noic to formtr edition. 
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ment of the husband. In this opinion, I cannot say the whole 

property is bound, or decree the articles to be specifically per* 

formed/' 

20. Lord Thurlow adhered to this opinion in the following case : 

g^J »• A bill was brought on behalf of the infant children of the 

3 Woodd. 453. marriage, after the husband's death, against his widow, praying 

that marriage articles might be established and specifically per- 
formed, entered into before marriage by Patty Clough, the widow, 
while an infant, and her guardian, for settling her estate, and 
lands of her husband, as therein mentioned. She, by her an* 
swer, insisted that she had done nothing after her full age to 
affirm the articles, therefore that her estates were not thereby 
bound ; waiving any right under the same in the lands of her 
late husband. The decree declared that her estate was not 
bound by the marriage articles ; and the bill was dismissed 
without costs. 
TiLlB.^^.' ^1* I^ follows that a deed executed by a female infant, though 
1. 18. in consideration of marriage, does not bind her, unless she as- 

sents to it after the death of her husband, (a) The acceptance 
^^38^' ^'^' ^^ ^ jointure may, at first sight, appear to form an exception to 

this rule. But it has been shown that a woman is not barred of 
dower by a jointure in consequence of any agreement of hers, but 
by force of the statute. 

22. Lord Hardwicke has said that a female infant may enter 

into an agreement, before marriage, respecting her personal estate, 

which will bind her; for such agreement must be in some way 

1 Bro. C. C. beneficial to her, as otherwise her husband would be entitled 
111. , 

to it; 

23. Though a male infant cannot in general affect his estate 
by any deed executed by him, in consideration of marriage, (b) 
yet where a male infant married an adult female, who covenanted 
that her estate should be limited to certain uses, he was held to 
be bound by such covenant. 

Slooonibe V. 24. A male infant married an adult female, who covenanted 

Glubb, 2 Bro. ' 

C. C. 545. 

(a) [The law, after coiuidemble fluctuation of opinion, is now settled, as stated by 
the author. Milner v. Lord Harewood, 18 Ves. 259. TroUope v. Linton, 1 Sim. & 
Stu. 477. 481.] 

(b) Vide Hollingshead v. Hollingshead, cited 2 P. Wms. 229. where a covenant by 
a male infant, to execute a power of appointing a jointure, was held good^— 2^M« to 
formtr §dUum. 
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that her estate shonld be settled to certain uses. Upon a bill 
filed by the trustees of the settlement, to have it carried into 
execution by the husband and wife, the husband insisted that, 
being an infant when he executed the settlement, he was not 
bound by it Lord Thurlow said, if a woman before marriage 
conveys her property, and agrees to settle her general expecta- 
tions, when they shall fall in, and this be done without any fraud 
upon the intended husband, such an agreement must be exe- 
cuted; and the husband, when of age, must answer for her con- 
tract. It was not, therefore, necessary to discuss the other 
question, how far the infant husband could be bound by his own 
contract ; for he went upon the covenant of the wife, who was 
adult. The husband's covenant operated no more than to show 
his concurrence, and to take away every imputation of fraud 
from the transaction. 

25. [The statute of 7 Ann. c. 19. which enabled infant trustees intotTrasteet 
and mortgagees to convey under the direction of the Court of ^^^ Gen-T 
Chancery or Exchequer, was held only to extend to cases of 02^*422^ ^^' 
infants where the trust was expressly declared, and where the Goodwyn v. 

Lister 3 P 

infant had nothing to do but to convey, without any ulterior will. 387.' 
duty to perform beyond the mere conveyance. 

26. The above statute was repealed by the 6 Geo. 4. c. 74. 
and that again by the 1 Will. 4. c. 60. The last act consolidates 
and amends the provisions of the preceding statutes, and applies 
not only to cases where the infant has a bare trust to convey 
ss. 6 — 10. but also to cases of constructive trusts, ss. 16 — 18. 
or where the infant has a beneficial interest in the trust estate, 
or where he has an ulterior duty to perform beyond the mere act 
of conveyance, s. 15.] 

27. It was formerly held that neither an idiot nor a lunatic idiou and 
could avoid his own deed. It is however now settled, that .i'iD8t.247a. 
idiots are incapable of binding themselves by deed ; and also Leach^° ^* 
lunatics, unless they agree to such deed upon recovering their Tit. 16. c. 6. 
understanding ; and that the heir of an idiot or lunatic may 

avoid a deed executed by him, by pleading his disability. But 

if an idiot or lunatic makes a feofi*ment, and delivers seisin in l^fra, c. 4. 

person, it is not absolutely void, but only voidable. 

28. [The statute 1 Will. 4. c. 60. ss. 3. 28. also enables the 
committees of idiots, lunatics, and persons of unsound mind, 
under the direction- of the Courts of Chancery in England and 

VOL, IV. c 
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Ireland, to convey the estates of wbicii thoac fieraonfi are aeiaed 
as tnortgagees or trustees. 

29. In the sections S.dl.trf* the «ame statute kaa import- 
ant enactaient, that when trustees of any real estate are ovt of 
the jurisdiction of the Courts of CfasAcery in England aad 
Ireland, or it is uncertain, where there are several trustees, 
which of them was the survivor, or it is vnoertain whether the 
trustee last known to have been seised shall be living or dead, 
or if known to be dead, but it shall not be known who is his 
heir, or if any trustee so seised or his heir shaU neglect or 
refuse to convey for twenty^eight days after tender of a proper 
deed of conveyance, then the Courts of Chancery aM empowered 
to appoint any person they may think proper for that purpose, 
in the place of the trustee ; to convey as effectually as tiie 
trustee might, (a) 

30. By the statute 1 WilL 4. c. 65. ss. 28. 40« (repesfting 
43 Geo. 3. c. 75. s. 1. and 9 Geo. 4. c. 78. s. 1.) the Courte of 
Chancery in England and Ireland are eaapowered to order the 
estates of lunatics to be sold or charged by mortgage for CBdnng 
money for payment of the debts of the lunatic, and the coste of 
the commission. Under this act an order was made in a reoent 
case on the <:ommittee of a lunatic, to sufier a oommon recovery, 
on behalf of the lunatic, in order to oompiete like title to a 
purchaser. The lunatic had no issue and was tenant in ta3 tin 
possession, with the imoMdiate reversion to himself in fee.] 

31 All deeds executed by married women, except a q«eea 
consort, for the purpose of conveying their estates, ane sdbse- 
lutely void at law, not merely voidable. They are also v«>id in 
equity ; and no act of the wife, after the death of her husband, 
except in the case of a lease, will in general operate as a eon- 
firmation of them, (b) 



(a) [In re Goddard, a mortgagee in fee died intestate as to his real estate, and hb 
beir at law was not known ; upon petition that a person might be appointed l^ the 
Court to re-convey the estate to the petitioner (who was entitled to the equity of re- 
demption), on payment of the mortgage money to the penonal representatifvs of the 
mortgagee, Sir John Leach, M.R. was of opinion that the 8th lectioa of the 4ibo«e act 
did not empower him to make the order. His Honour observed that such an oxder 
could be made where the heir of a trustee was not known ; but the mortgagee, whose 
heir was not known, was not a trustee.] 

(&) [Bystat. 8 & 4 Will. 4. c. 74, for libdishing £nes aad recoveries, trad eobtti- 
tuting mme simple modes of aapvrance, preving«s«i« made for the miieaatieii bytMBiiied 
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33» A husband and wifa made a mortgage of a ahare in the Diybutterv. 
New River, which was the estate of the wife, by a demise for 2 p!wn^.T27. 
1000 yeaniy by deed. Upon the the death of the husband* the 
wife reeeived the profits, and paid the interest of the mortgage. 
Bat she was held not to be bound. 

33» The acknowledgment of a deed executed by a woman during 
her maniagef after the death of her husband^ may, however, in 
some cases, amount to a redelivery of it, and so render it valid. 

34* A man and bis wife being entitled to ihe reversion of a Goodright v. 
hoii«e> in right of the wife, by deed executed by the husband Cov^. 261. 
and wife, cimveyed it to a person, by way of mortgage. After 
Iba death of the busband, the wife, by three different papers 
uader bar band, acknowledged the mortgage. It was held by 
the Court of K. B* that these papers were eqiiivalent to a re- 
delivery of the deed* 

3$. By tho auston of l40ndon, and of several other cities, a Hob. 225. 
married woiwn may bind herself by a deed enrolled ; being 

women by deed executed in conformity with the requirements of the act. Section 77 of 
the above act enacts that after the 31st day December, 1833, it shall be lawful for every 
aanied woman^ in eveiy c«^ except that of beiog tenant in tail, for which provision is 
ipade by the act, by deed to dispose of lands of any tenure, and money subject to be in- 
vested in the pnrchase of lands, and also to dispose of, release, surrender, or extinguish 
any estate which she alone, or she and her husband in her right may have in any lands g^ g^^ | of the 
of any tenure, or in any such money as aforesaid, and also to release or extinguish any statute. 
power wfai^i may be vetted »» 9r limited, or reserved to her in regard to any lands of any 
tenure, or ^ny sujch movy as aforesaid, or in regard to any estate in any lands of aoy 
tennre, or in any such money as aforesaid, as fully and effectually as she could do, if she 
were a feme sole ; save and except that no such disposition, release, surrender or ex- 
tinguishment shall be valid and effectual nnlesi the husband concur in the deed by 
which tbe MHoe ehall be e^ctedi nor unless the deed be acknowledged by her as there- 
ioaftei dtncM : and it is provided that this act shall not extend to lands held by copy 
of court roll of or to which a married woman, or she and her husband in her right, may 
be seised and entitled for an estate at law, in any case in which any of the objects to 
be eflected by this clause could before the passing of the act have been effected by her, 
in eenewiwice with her husband, by smrender into the hands of the lord of the manor of 
which the lands may be parcel. By section 78, it is provided that the powers of dis- 
position given to a married woman by the act shall not interfere with any other powers. 
Sections 79 to 90, contain provisions for the acknowledgment of such deeds by married 
women. Section 91, empowers the Court of Common Pleas, in case of the husband 
bttng iooask or otherwise incapacitated as specified in the act, to dispense with the 
husband's c90CiiiTeiiQe» except where tl^ Lord Chancellor or other persoos entrusted 
with Lunatics, or the Court of Chancery, shall be the protector of a settlement in lieu of 
the husband. 

It is conceived that, by virtue of^the above section 77, and section 1 of the act, a mar- 
ried woman (tmatee of real estate) may execute a deed of disclaimer.] 

c 2 



20 Titk XXXII. Deed. Ch. II. s. 36—41. 

privately examined. This custom was confirmed in the reign of 
p 22. Henry VIII. by a positive statute. 

36. A married woman may execute a naked authorityi and a 
. power to convey lands is now frequently given to a married 

c. 13. woman, by means of a conveyance to uses. ^ 

37. [By the 19th section of the statute 1 Will. 4. c. 60. the 
husbands of married women who are trustees within the act, 
are also deemed trustees within its provisions. 

38. By chap. 65. of the statute, passed in the above session, 
married women are empowered to appoint attomies on their 
behalf, for the purpose of appearing and taking admittance 
of copyholds: and by the 11th section, (having been first pri* 
vately examined by the lord or his deputy) to appoint any 
person as their attorney to surrender their copyhold for the pur- 
pose of suffering a customary recovery. The 12th section au* 
thorizes married women, under the direction of Courts of Equity 
in England and Ireland (s. 37.) and of the Court of Great 
Sessions in Wales, to surrender leases for the purposes of 
renewal.] 

1 Inst. 132 b. 39. If a husband abjures the realm, or is banished, he is 
3P.%Vin8. 37. ^hci'c^y become civiliter mortuus; his wife is considered as a 
feme sole ; and may act in all things as if her husband were 
naturally dead. 
Pereoosat- 40. Persons attainted of treason, felony, or pr^nttintre, are 

tainted. incapable of conveying away their estates by deed, or other- 

1 Inst. 390 b. wise, from the time when the offence was committed. For any 

conveyance by them subsequent to that event would tend to 
defeat the king of his forfeiture, and the lord of his escheat. 

41. [By the statute 54 Geo. 3. c. 146. ''no attainder for 
felony, except in the cases of the crime of high treason, or of 
the crimes of petit treason or murder, or of abetting, procuring 
or counselling the same, shall extend to the disinheriting of any 
heir, nor to the prejudice of the right or title of any person or 
persons, other than the right or title of the offender or offenders, 
during his, her, or their natural lives only ; and that it shall be 
lawful to every person or persons to whom the right or interest of 
any lands, tenements, or hereditaments, after the death of any 
such offender or offenders, should or might have appertained if 
no such attainder had been, to enter into the same." 
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It woald appear that this act leaves the offender the power of 
disposing of his estate in reversion expectant upon his decease.] 

42. By the common law, all persons whatever may be grantees Who may u 
inadeed^ because it is supposed to be for their benefit. But i'iLt.2.c. 26. 
infants, Carried women, and persons of insane memory, may 

disagree to such deeds, and waive the estates thereby conveyed 
to them ; as will be shown hereafter. 

43. Aa alien may be grantee in a deed, though he cannot idma. 
hold the land ; for upon oflSce found the king shall have it by 

his prerogative. If an alien be made a denizen, he then be- 
comes capable of holding lands purchased after his denization. 
But it seems, that if an alien purchases land, and before ofRce Golds. 29. 
found, the king makes him a denizen and confirms his estate, 
the confirmation will be good. [But although the act of na- Fishv.Kieio» 
turalization may» either by special reference or by general words 
having a retrospective import, confirm a conveyance by the 
alien made previously to his naturalization, nevertheless an act 
of naturalization in the ordinary form will not of itself operate 
so as to confirm such prior conveyance.] 

44. If a man commits felony, afterwards purchases land, and i Inst. 2 b. 
after is attainted, he had capacity to purchase, but not to hold 

it; for the lord of the fee shall have it by escheat. If a man Videsup. i. 41. 

be attainted of felony, yet he hath capacity to purchase to him 

and his heirs; but he cannot hold it, for in that case the king Pimb*scase, 

shall have it by his prerogative, and not the lord of the fee, * * * ^' * 

because a man attainted has no capacity to purchase ; being 

cwUiier mortuus, except for the benefit of the king. 

45. A wife cannot by the common law be the immediate iinst. 112 a. 
grantee of her husband ; but she may take an estate from him 

through the medium of the statute of Uses. Thus a man may Tit. il.c.3. 
covenant with others to stand seised to the use of his wife; or ^^*^' ' 
make a feoffment, or other conveyance, to the use of his wife. 

46. In consequence of the several statutes against mortmain. Conveyances to 
all corporations, whether lay and civil, or religious and eleemosy- *^ *" * **^* 
nary, have for a long time been incapable of taking lands by 7 & 8 Wm. 3. 
deed, without an express and positive licence from the Crown.(a) i Woodd.494. 



(a) Sir W. Blackstone says, that even a licence from the Crown is not in all cases 
sufficient. 1 Comm. 479. — Nott to former edition. 
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Bat as th<s6« statutes did not extend to charitoble UA6s» lands 
might still be gi?en for the tnainienance of a school, hoapital, or 
other purpose of that nature. 

47. To restrain the abuses arising from akl unlimited power of 

conveying lands to charitable uses, it was enacted by the statute 

9 Geo. 2. c. 36. that ho lands or tenements, or nioney to be laid 

Highmore on out thereon^ shall be given for^ or charged with^ any charitable 

Gri^^r^Case ^^ Whatever, unless such gift be oiade by deed indented, sealed, 

2 Cox K.301. and delivered in the presetice of two or more credible witnesaes^ 

Doe ». Water- , , . , ^ , , 

ton, 3 Barn. & twelve Calendar months at least before the death of the donor, 

' ^' or grantor, including the days of the execution and death, and 

be enrolled in Chancery, within six calendar months next after 

the execution thereof; and unless the same ba made to take 

eflfect in possession, for the charitable use intended, immediately 

from the making thereof, and be without any power of revooatiott) 

reservation, trust, condition, limitation, claose or agreement 

whatsoever for the benefit of the donor, or grantor, or of any 

person or persons claiming under him ; and that all othef gifts 

shall be void. 

Att.-Gen. v. 48. [There are however several exceptions to the restrictions 

i^EdM^'io imposed by the statute 9 Geo. 2. c. 36 ; some are made by the 

Att.-Gett. V. act itself, others by subsequent statutes. One exception in tlie 

1 Mer. 327. above act is in favour of the two Univeisities, their colleges, and 

the colleges of Eton, Winchester, and Westminster. The proviso 

that no college shall be at liberty to purchase more advowsons 

than are equal in number to one moiety of the fellows and ettt- 

dents upon their respective foundations^ ia now repealed by 

the statute 45 Geo. 3. c. 101. 

1 Bro.c. c. 49. Another exception is by the act (s. 6.) made in respect of 

33o! 3 Rti^! i^^i estate in Scotland : and heritable securities have been held 

^^' within this exception. 

1 Bio. C. c. 50. It has been decided also that, as the above «el was local, it 
271. 1 Ves. j^g ^^^ extend to real estate in Ireland. 

2 Mer. 143. 51. Dispositions of real estate in the West Indies or other 

colonies form another exception. 
Steaiso3S 52. By the Statute 43 Geo. 3. c 107. real estate may by 

Gw). 3. c. 84. ijargain and sale duly enrolled, be conveyed to the governors of 

Queen Ann's bounty and their successors for the augmentation 

of small livings. 
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53. By the itatiite 43 Geo. S^e. 108. a similar |»OYision is SeeTit.38.c.2. 
made to enable persons to convey land Hot exceeding five acres ^ 23/ * 
foff the purpose of pimnoting the building of churches, &c. 
But no glebe containing upwards of fifty acresiia to be increased 
noie thaa one acre.] 

£4. At coouBon law a consideratioD was not essentially necea* II. CwuidMa- 
aary to the validity of a deed* Thus ia Plowden it is said ^^°* 
argutmda tbat^ by the law of England^ there were two Ways of 308. 
making contracts for lands or chattels ; the one by words, the 
other by writing : and because words were often spoken inad- 
visedly, and without delib6ratk>n, the law had provided that a 
coatraci by words should not bind without conskieration. But 
wheie the agreement was by deed> thece was more time for de- Bac. Read. 13. 
hberatioa ; for which reason deeds were received as a lien final 
to the party, and were adjudged to bind him, without examining 
upon what cause or consideration they were made. 

66. Thus» in 17 Edw. 4. where a person promised by deed to Year Book. 
give another twenty pounds, it was held that an action of debt 17 jj^ 4^ 4^ ^ 
lay upon the deed; and that the consideration was not ex^ 2Atk.i50. 
minaUe ; for in the deed there was a sufficient consideration, 3 Barr. 1670. 
namely, the will of the party who made the deed. A doctrine ^^^"" ^- ^^^• 
which has been assented to ia modern times. 

66. It should however be observed, that though a deed en- 
tered into without any consideration is valid at law between the 
parties; yet in many caaea it ia void as to strangers. It may infra, c. 27. 
therefore be laid down generally, that a consideration is necessary 

to render a deed valid against all peracuDa. 

67. The Court of Chanoery will not lend its aid to carry a 
deed into execution, unless it is supported by some consideration. 

For '' equity is remedial only to those who come ia upon an Treat, of Eq. 
aotoal consideration. So that although a voluntary conveyanoe, Osgood v.' 
which is good in law, ia sufficient likewise in equity; yet a w^?245f' 
voluntary defective conveyance, which cannot operate at law, is \^^^: ^^°* ^' 
not helped in equity, in favour of a bare volunteer ; where there c. 27. 
is no consideration expressed or implied.*' 

68. There must be not only a consideration in equity, as a Treat of Bq. 
motive for relief, but it must be a stronger conaideratioa than 

what 18 on the other side. For if it is only equal, th^\ the 
balance wiU incline neither way, and the Court will not interfere. 
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Thus, where there are two conveyances, without consideration, 
of the same lands, the Court of Chancery will not relieve the 
latter against the former : so that in such case he who has the 
legal estate will hold it. 

59. There are some deeds deriving their effect from the statute 
of Uses ; namely, a bargain and sale, and a covenant to stand 
seised to uses ; to the first of which a pecuniary consideration, 
and to the second a good consideration, is absolutely necessary ; 
otherwise they are void. 

60. Considerations are of two kinds, civil and moral: The 
first, which is usually called a valuable consideration, is money, 
or any other thing that bears a known value. Marriage also 
forms a valuable consideration. The second, which is called a 
good consideration, arises from an implied obligation ; such as 
that which subsists between a parent and child ; for children 
are considered in equity as creditors, claiming a debt, founded 
on the moral obligation of the parent to provide for his child. 
The love and affection which a man is naturally supposed to 
bear to his brothers and sisters, nephews and nieces, and heirs at 
law ; and the desire of preserving his name and family, are also 
held to be good considerations. 

6i. The payment of a man's debts is deemed a good consi- 
deration ; as every man is under a moral obligation of satisfying 
his lawful creditors.* But considerations which are against the 
policy of the law, the principles of justice, or the rules of morality, 
are utterly void ; it being a rule both of law and equity, that, ex 
turpi contractu actio non oritur* 

62. A consideration is either express or implied. An express 
consideration is where the motive or inducement of the parties to 
a deed, is distinctly declared. A consideration is implied where 
an act is done or forborne at the request of another, without 
any express stipulation ; in which case the law presumes an 
adequate compensation for the act of forbearance, to have been 
the inducement of the one party, and the undertaking of the 
other. 

63. The third circumstance necessary to a deed is, that it be 
written or printed on paper or parchment ; although it may be 
in any language or character whatever If it be written on stone, 
board, linen, leather, or the like, it is no deed. Wood and stone, 
says Sir W. Blackstone, may be more durable, and linen less 
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liable to erasures ; bat writing on paper or parchment unites in 
itself, more perfectly than in any other way> both these desirable 
qualities ; for there is nothing else so durable, and at the same 
time so little liable to alteration : nothing so secure from alter- 
ation, that is at the same time so durable. 

64* All the matter and form of a deed must be written before Touch. 54. 
the sealing and delivery of it. For if a man seals and delivers 
an empty piece of parchment or paper^ though he at the same 
time give directions that an agreement shall be written above, 
which is accordingly done^ yet it is not a good deed. 

66. The blanks in a deed may, however, if not very material, Hudson v. 
be filled up after its execution. 5 sing. 368. 

66« A deed of revocation, and a new settlement made by that Pa|etv.Paffec, 
deed, though after the sealing and execution thereof, blanks i87. 
were filled up, and not read again to the party, or resealed and h!^%Bam.& 
executed, was held good. Aid. 672. 

67. A deed must also have the regular stamps required by the Proper ttampi. 
several statutes made for that purpose, otherwise it cannot be 

given in evidence. It should, however, be observed, that the 
laws which require all deeds to be stamped do not prevent their 
legal effect and operation, but only suspend their being pleaded, Feame'i Poil 
or given in evidence, or admitted in any court to be good, useful, 
or available, till the duty and penalty be paid, and the deed pro- 
perly stamped. The omission of the stamps in the first in* 
stance, is therefore immateral, if the deed be afterwards duly 
stamped. 

68. The fourth circumstance necessary to a deed is that there iv. Suffidmu 
be words sufficient to specify the agreement, and bind the par- '* 
ties, legally and orderly set forth. That is, there must be words 
sufficient to signify the terms and conditions of the agreement, 

and to bind the parties ; which sufficiency must be left to the 
law to determine. 

69. Ancient deeds were extremely short, and suited to the iinguea. 
simplicity of the times ; but when deeds grew more complicated, 

it became customary to divide them into several formal parts : 
and although it is not absolutely necessary that a deed should be 
divided in this manner, provided there are sufficient words to 
show the meaning and intention of the parties; yet as these 
formal and orderly parts are calculated to convey that meaning 
in the clearest, most distinct, and effectual manner ; and have 
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beeu well conaidered and sdltled by the wisdom of succowive 
ages, it is prudent not to depart from them, withoat good reaaon, 
or urgent necesaity. 

70« These ibrmal and orderly parts are> 1. The premtaea, 
which contain all that part jneceding the habendum : that ia, the 
date, the partiea' names and descriptioiiSy the recital, the consider* 
ation and receipt thereof, the grant, the description of the things 
granted, and the exception, if any. 2. The habenduntf which 
declares what estate or interest is granted, though that may be 
also done in the premises. But the description of the things 
granted need not be repeated in the habendum, as it is sufficient 
that they are described in the premiaea. 3. The leaejK&ai, 
which was formerly used to express the tenure by which the es- 
tate granted was to be held ; but since all freehold tenures have 
been converted into socage, the tenendum is of no farther use, 
and is therefore joined to the habendum^ 4. The reddendum^ 
which is that whereby the grantor reserves some new thing to 
Tit 13. himself, out of what he had gmnted before. 6. The condition, 

which has been treated of in a former title. 6. The warranty, 

1 Inst 365 a. which is described by Lord Coke to be '* a covenant real an*^ 

nezed to lands or tenements, whereby a man and his heirs are 

bound to warrant the same ; and either upon voucher or judg* 

ment in a vKorantia charta, to yield other landa and tenements, 

to the value of those that shall be evicted by a former title ; or 

else may be used by way of rebutter. 7. The covenant » which 

is an agreement by which one of the parties obliges himself to 

do something beneficial to, or abstain from something, which, if 

done, might be prejudicial to another of the parties. 8. The 

conclusion, which mentions the execution, and the date, either 

expressly or by reference to the beginning. 

V. Reading, if ^ 1 • "["he fifth Circumstance necessary to a deed is, that it be 

j!Jg|^|f^^ read* if any of the parties require it ; if not, the deed will be 

2 Rep. 3. ^ void, as to the party requiring it to be read. If a person can, he 

cas^lSrl!'^'*^ * should read it himself; if he be blind or illiterate, some other 

12 rSI'^' should read it for him. If it be read fiilsely, it wUl be void, at 

Anon. Skin. ]Q9iat for SO much as was misread, unless it be agreed by collusion, 

2 Atk. 327. that the deed should be read falsely, on purpose to make it void ; 

Ma^.^R! 576. f^ ^^ ^uch case it will bind the fraudulent party. 

yi. SeaUng and 72. The sixth circumstance required is, sealing, and, in most 

2 Com.'306. oases, signing. Upon the establishment of the Normans in £ng- 
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land» the practice of aathentioating aU writen instruincuta by 
waxeD teals oiily> waa introdoc^ ; and in the reign of Edw • L 
every freeman, and suoh of the most substantial villeins as were 
fit to be be put npon juries^ had their particular seals. 

73» Sealing alone was sufficient to authenticate a deed till the 
reign of King Charles IL and is still absolutely necessary ; for no 
written agreement is considered as a deed unless it be sealed. Peik. s. 130. 
But if a stranger seal an instrument by the allowancet or the 
oonimandment precedent^ or agreement subsequent, of the per- 
son who is to seal it, that is sufficient. Therefore if another 
man seal a deed of mine, and I take it up after it is sealed^ and 
deliver it as my deed, this is said to be a good agreement to, and 
allowance of, the sealing* and so a good deed. So if the party 
seal the deed with any seal beside his own, or with a stick| or 
any thing else, it is equally good* 

74. Perkins says, it is not requisite that there be for every s. 134. 
grantor, 8Cc. who is named in the deed, a several piece of wax ; 
for one piece of wax may serve for all the granton, &c. which 
are named in the deed, if every one of them put his seal upon the 
aaSM piece of wax, or if another do so for them, if the words of 
the deed imply so much ; that is, if it be said in the deed, wi 
ctgus ret testimonium dgilla m$tra apposuimM$, or words to that 
effiBCt. 

76. One of the incidents to every corporation, is to have a com- 
mon seal to authenticate their proceedings, and to prove that 
what is done is the act of the corporate society. But Lord Holt 
says, that if a person, pretending to be mayor of a corporation, Aodn. 12. 
puts the corporation seal to a deed, yet it is not by that the deed 
of tib» corporation. 

76. By the statute 29 Cha. 2. 0. 3. usually called the Statute Signing. 
of Frauds, it is enacted, " That all leases, estates, interests of 
freehold, or terms for years, or any uncertain interest of, in, or 
out of any messuages, manors, lands, tenements, or hereditaments, 
made or created by livery of seisin only, or by parol, and not put 
in writing, and signed by the parties so making or creating the 
same, or their agents thereunto lawfully authorized by writing, 
ahall have the foroe and effect of leases and estates at will only ; 
and diall not, either in law or equity, be deemed or taken to have 
any other or greater force or effect.*' By the 2d section, leases 
for three years, whereupon the rent reserved amounts to two 
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thirds of the full improved value are excepted. And by the 3d 
sectioDy it 18 enacted ** That no leases, estates, or interests, either 
of freehold or terms for years, or any uncertain interest, not being 
copyhold or customary interest of, in, to, or out of any mes- 
suages, &c. shall be assigned, granted, or surrendered, unless it 
be by deed or note in writing, signed by the party so assigning, 
granting or surrendering the same, or their agents thereunto 
lawfully authorized by writing, or by act and operation of law." 
Frontin v. 77. A person may appoint another to be his attorney to seal 

^fiu ^142^' ^'^cu^^ ^^ ^^® name of the principal. If that be done, it mat« 

ters not in what form of words such execution is denoted, by 

the signature of the names. The power of attorney is now 

frequently annexed to the deed. 

Rezv.Longnor, 78. [In a recent case it was decided, that a deed was well 

Mw!^576^ executed by an illiterate party, although signed by another at 

his request, and in his presence ; and that it was not essential 
that the deed should have been read over to him, unless he had 
required it.] 
VII. Delifery. 79. The Seventh circumstance necessary to a deed is, that it 
2 Rep. 4 b^**' be delivered by the party himself, or by his certain attorney. For 
Ictr/fit^Pane * ^^^ ^^^^ takes effect from its delivery; and if the date be a 
(N. P.) 94. false or impossible one, the delivery ascertains the time from 

which it takes effect (n) 
Ferk.s. 130. 80. If another person seals the deed, yet if the party delivers 

2 Com. 307. it, he thereby adopts the sealing, and (says Sir W. Blackstone), 

by a parity of reason, the signing also, and makes them both his 
own. This doctrine does not appear reconcileable with the sta"» 
tute of Frauds, which indirectly requires that all deeds should 
be signed by the party himself, or his agent lawfully authorized. 
And the universal practice is, for the party to jign the deed, and 
to acknowledge the seal as his. 

81. The deed of a corporation does not need any delivery ; for 

- the apposition of their common seal gives perfection to it, with- 

Derby Canal v. out any further ceremony. But it has been held in a modem 

360. ' ' <^&Be, that though the affixing of the common seal to a deed of 

conveyance of a corporation, be sufficient to pass the estate 
without a formal delivery, if done with that intent; yet it had 

(a) [Evidence' of delivery on a day difibrent from the date written is admissible 
10 East, 427. 4 B. & Cies. 272.] 
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no such effect* if the order for affixing the seal was accompanied 
with a direction to their clerk to retain the conveyance in his 
hands till accounts were adjusted with the purchaser. 

82. The usual mode of delivering a deed is to take it up and i lost. 36 a. 
say, ** I deliver this as my act and deed." But a deed may be 
delivered without words ; so a deed may be delivered by words* 
without any act of delivery, as if the writing lies upon the table, 

and the feoffor says to the feoffee, Go and take up the said 
writing, it is sufficient for you ; or, It will serve your turn ; 
or. Take it as my deed, or the like words ; it is a sufficient 
delivery. 

83. A lessee for years granted his term by deed, and sealed it shelton's cue* 
in the presence of the grantee and several other persons. The 

deed at the same time was read, but not delivered ; nor did the 
grantee take it, but it was left behind in the same place. The 
opinion of all the Judges was, that it was a good grant ; for the 
parties came for that purpose, and performed all that was requi- 
site for the perfecting of it* except an actual delivery ; and it 
being left behind them, not countermanded, it should be said a 
delivery in law. 

84. A deed may be delivered to the party himself, or to any Touch. S7. 
other person* by sufficient authority from him* or it may be de- 6£^r.'& Cm.' 
livered to any stranger, for and on behalf and to the use of him ^^* 

to whom it is made, without authority. But if it be delivered to 
a stranger* without any 9uch declaration, it seems that will not 
be a sufficient delivery. 

85. A deed cannot be delivered twice, for if the first delivery Peril, s. 154. 
has any effect, the second will be void. Thus if an infant* or a i intt.'48 b. 
person under duress of imprisonment, delivers a deed ; in which |^^'*'' 
case the deed is not void* but only voidable; and after the infant, Cro. £lix. 4a4» 
being of full age, or the person who was under duress being at 

large, do deliver the deed again* such second delivery is void. 
But where a married woman delivers a deed, and after her hus- 
band's death, delivers it again, the second delivery is good; be- Ante, s. 33. 
cause the first was void. 

86. The delivery of a deed may be either absolute, that is, to Dellveiy as an 
the grantee himself, or to some person for him ; or else condi- Johnaon v. 
tional* that is, to a third person* to keep it till something is done ^Xio^^^'^ 
by the grantee : in which last case it is not delivered as a deed, ^umv v. 

- i_ ^ • 11 •.• 1 • 1 . E. of Stair, 

but as an escrow, that is, a scroll or vnriting, which is not to 2b.&Cics.S2. 
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take effect till the coodition is performed ; when it becomes a 
good deed. 

87. [But where there waBnotbiog'to qualify the delivery, the 
mere circumetance of the exocutiog party keeping the inetru- 
roeoit in hie own hands, will not make it an eeerow, but it will 
opemte immediately as a deed.] 

88. Where a deed it delirered aa an aeorow, it is of no fofce 
till the condition is performed ; and although the party to whom 
it m made, shoald get it into hia possession before the conditimi 
•a performed, yet he can derive no benefit from it, [Neither can 
the grantor, in the mean time, before the condition is perfiwrned, 
avail himself of the titie^eeda as a pledge for money. 

89. [Thus in the modern esse of Hooper v, Bamabottom, Welk 
having purchased a leasehold estateof John W. Hanrey, and part 
of the purchaa^-money only being paid, the conveyanee was d^ 
li'veved as an escrow (to take effect on payment by Wells, of the 
lesidne of the pandNuae^noneyX and was left in the hands of 
Dsnael WbiOle Harvey, who was the ac^eitor empbyed, and 
brother of the vendor. Daniel Whittle Harvey subsequently 
permitted John to take all the title deeds, antecedent to the 
0onveyance» to Wells, out of the box in wbieh tbay were pkeed, 
and to deposit them with the defendants, his hankem, as a ae^ 
curity for tbw balattce. The pawnees, though ignorant of the 
aale to WeUs, were net allowed to detain the deeda as against 
Wells, amdl his assignees in bsnkntptey ieaderiog the residua af 
the purchase-money.] 

90. If ^her of the parties die before the condition is per- 
formed, and afterwards the eondiition is peiformed, the* dead 
becomes @oodj and will take (effect from its first delivery. 
For there was iradkio inchoiria in the lifetime of the parties ; 
ei paslea ccumtmmatio erMfeas, by the performance of the 

condition. 

9h Where a person who delivem a deed as an aserow, has 
not power or ability ia law at that time to m»ke the deed^ and 
before the second delivery he attains such power, there Ifae deed 
is void. But where the person at the fimt delivery has power 
and ability in law to cootiact, but cannot perfect it tiU an kn" 
pediment be removed; there, if the impediment be removed, 
before the second delivery^ the deed is good. 

92. If an unmanned woman delivers a deed as an escrow, and 
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before the second delivery, she marries or dies ; in such a case, 
for necessity, ut res magis valeat quam pereat, by fiction of law, 
this shall be a good deed, ab initio. 

93. In the delivery of a deed as an escrow, two things must Touch. 58. 
be attended to. First, that the form of the words used in the 
delivery be apt and proper : The proper words are these — " I 
deliver this to you as an escrow, to deliver to the party 

as my deed, upon condition that he deliver to you 20/. for 
me ; " or upon any other condition then mentioned. — 
This mode of delivery ought to be taken notice of in the at- 
testation. 

94. Secondly, iJiat the deliv>ery of tliedeed m aaeaciDw, be idem. 

to a stranger ; for if a person delivers a deed to the party him- 9 lUp, 137 a. 
self, to w^om it is made^ as an escrow, upon certain conditions, 
the delivery is absolute, and the deed will take effect imme- 
dialdy : aor will ibt party to whom it is delivered, be bound to 
perform the oendttions. 

^95. The eighth and last circumstance necessary to a deed, is vm. Attesta- 
the attestation of it by witnesses, which is not a thing essential ^^^ ^^' 
to the deed itself; but only constitutes the evidence of its 
authenticity. 

96. In the reign of Queen Elizabeth, deeds were often without Ganettv.LiBter, 
witoesBes. In 13 Cba. TI. a eeanterp«rt of an old lease without 
witnesses, 5va8 allowed as good evidence ; and Mr. Justiee Wind- 
bam 'Said, he ba4 seen several deeds made in Queen IBIizabeth's 

tiaie wilihoat witnesses. 

97. It is not necessary that the witness should actually see Parke 0. Mean, 
the |>arty execute the deed ; for if be be in an adjoining nxmi, 217. * 

an4 tho pairty after executing ike deed brings it to him^ telk Urn 
lie has done so, and -desire's 'him to subscribe his name as a wit- 
ness, that is sufficient. 

98. {in a recent case it was decided, that where (9ie attesting PedlercPaige, 
witness bad beeome Uind, proof of his hand-writing was suffi- (n. p.) 253. 
cient, without ^ling him.] iTd^Ray.734. 
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Section I. 
Conaniciioii of gy the 4th section of the statute of Frauds, (29 Car. 2. c. 3.) 

the 4th section. ^ ^ 

it is enacted, ''That no action shall be brought whereby to 
charge any person upon any agreement made upon consideration 
of marriage, or upon any contract or sale of lands, tenements, or 
hereditaments, or any interest in or concerning them, unless the 
agreement upon which such action shall be brought, or .some 
memorandum or note thereof, shall be in writing, and signed by 
the party to be charged therewith, of some other person there* 
unto by him lawfully authorized." 

2. A great number of cases have arisen upon the construction 
of this section of the statute, respecting marriage agreements 
and contracts for the sale of lands ; which we shall endeavour to 
class under the following heads : I. What amounts to an agree- 
ment or contract. II. What is a sufficient signing of an agree- 
ment or contract. III. In what cases a written note or letter 
will be considered as a sufficient agreement. IV. In what 
cases a parol agreement is out of this act, and supported in 
equity. 
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3. With respect to the agreement in writing required by the What amounu 

, ^ ^ . « . • , to an agreement. 

Statute, no precise form is necessary. It must, however, con- 
tain all the terms of the contract, distinctly set forth, and be 
made with the privity and consent of all the contracting parties. 

4. Any written evidence of an agreement will operate as a Cannel v. 
contract within the statute. Thus an instrument originally in- 2P.w'ma.243. 
tended as a deed, but which became void by subsequent events, 

was held to amount to an agreement, upon which a specific per^ 
formance was decreed. 

5. A mere entry by a steward in his contract book with the Charlewood ». 

"^ . D. of Bedford, 

tenants, is however not evidence that there is an agreement for a i Atk. 497. 
lease, between the lord and one of his tenants; unless supported 
by proof. 

6. A particular in writing for the sale of an estate will not Can «. Water- 
amount to an agreement, though it be proved to have been cha. 29. 
shown to the purchaser ; unless it be also proved that it was 

shown to him on his purchase, and that he purchased 
by it. 

7. Where an estate is sold by public auction, and the aucti- 
oneer puts down the name of the purchaser in writing, this does 
not amount to an agreement within the statute, as to real pro- 
perty ; though sufficient for chattels. In a late case. Sir W. 

Grant said — •* The proposition that the auctioneer's receipt may 5^*§f*" *• 
be a note or memorandum of an agreement within the statute, 12 Ves. 466. 
is not denied : but for that purpose the receipt must contain in 
itself, or by reference to something else must show, what the 
agreement is. In this instance one very material particular, the 
price to be paid for this estate, does not appear upon the re- 
ceipt : for the amount of the deposit, unless we know the pro- 
portion it bears to the price, does not show what the price is ; 
and the receipt contains no reference to the conditions of sale, to 
entitle us to look at them for the terms.'* 

8. A bidding for an estate, before a Master in Chancery, Att.-Gen. v. 
amounts to an agreement within the statute. Upon the same 2ii! ^'*^'^' 
principle it is held, that the Court of Chancery will carry into 
execution, against the representatives a purchase by a bidder 

before the Master, without the bidder's subscribing, after con- 
firmation of the Master's report that he was the best bidder ; 
the judgment of the Court taking it out of the statute. So if the 
authority of an agent, who subscribed for a bidder before th^ 

VOL. IV. D 
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Master, cannot be proved, yet if the Master's report can be con- 
firmed, the Court will carry it into execution ; unless there be 
some fraud. 

9. It was formerly held that an agreement must have been 
sealed, as well as signed ; otherwise it could only be considered 
as a parol agreement ; and that the writing was only evidence of 
it. But this has been altered, and signing being the only cir- 
cumstance required by the words of the statute, was deemed 
sufficient. 

10. In the case of Hatton v. Gray, 36 Cha. 2.; and also in 
the case of Coleman v. Upcot, which will be stated hereafter ; it 
was held that an agreement, signed by the party to be charged 
with the same, was sufficient ; and that it was not necessary 
for an agreement to be signed by both parties. This doctrine has 
been assented to in modern cases. 

11. It is said by Lord Cowper, that he knew of no case where 
an agreement, though all written with the party's own hand, 
had been held sufficient, unless it had been likewise signed by 
him ; that the party's not signing it was evidence that he did not 
think it complete ; that he had left it to an after consideration, 
and might make alterations or additions in it : therefore, unless 
it was signed by him, or something equivalent done, to show 
that he looked upon it as completed, he thought such writing 
by the party himself was not sufficient to bind him within the 
statute. 

12. Although a purchaser makes alterations in the draft 
of an intended conveyance, and returns it to the attorney of 
the vendor; yet this is not a sufficient signing within the 
statute. 

13. It was resolved by Lord Hardwicke, tfiat where a person 
subscribed a deed, as a witness, to which she was not a party, 
but knew the contents of it, which constituted a complete agree- 
ment, such signing was sufficient. For the meaning of the 
statute was to reduce contracts to a certainty, in order to avoid 
perjury on the one hand, and fraud on the other. Theref<Hre, 
both in the Court of Chancery, and in the Courts of Conunon 
Law, where an agreement has been reduced to such a cer- 
tainty, and the substance of the statute has been complied 
with in the material part, the terms have never been in- 
sisted on. 
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14. In a modem ease it was held by Lord Eldon. that a vendor Coles v, 

r ti.i. <•! .11 Trecothick, 

Of an estate was bound by the signaiure of the agent s clerk^ g ves. 234. 

thus, " Witness E.S. for Mr. Smith, agent for the seller/' upon 

evidenoe of assent. He expressed his approbation of the doctrine 

laid down by Lord Hardwicke in Welford r. Beazeley, that Ante, s. 13. 

where either the party himself^ or a person duly authorized by 

him, ascertains the agreement, by a signature in the form 

of addition, that signature of that instrument ascertains the 

agreement sufficiently within the statute ; though not a signing 

as an agreement, yet stifficient to identify the agreement: the 

instrument itself oontaintng the terms ; and therefore sufficient 

within the statute. But he expressed a doubt whether the Stokes v. 

insertion of the name in the body of the agreement was a suffi- R.219. 

cient signature within the statute. 

16. It is observable that in the 4th section of the statute, it An agent au- 
thorized to sign 
is not required^ as in the first section, that the agent should be by parol. 

authorized by writing to sign for the •principal. In the case of 

Walter v. Hendon, before Lord Macclesfield^ it was held that an 5 vin. Ab. 

authority to treat or buy, may be good without writing ; though ' ^ ' 

by the statute the contract itself must be in writing. And in 

a modem case. Lord Eldon said — ** It is clearly settled now, 9 yes. 250. 

that an agent need not be authorized in writing." 10 — 311. 

16. It has been held that a letter will amount to a sufficient a letter is an 
agreement within the statute ; where it is signed by the party "S^™^"^* 
to be charged with the same. But the letter must sufficiently 

specify all the terms upon which the agreement is made, or refer 
to some written agreement in which all the circumstances are 
specified, and not require any external circumstance to explain 
it ; for otherwise, that which the statute was made to prevent, 
namely, fraud and perjury, would be let in. It must likewise 
appear that the odier party accepted the terms, and acted in 
csQseqnence of them. 

17. A bill was brought for a specific execution of an agree- Seagood v. 
ment, for the purchase of nine houses. The owner had agreed cha.' 5^!^' ^^ 
to aell then to the plaintiff for a certain sum : the plaintiff 

paid a guinea in part ; and sent a note to his solicitor to this 
effect : — ** Mr. L. pray deliver my writings to the bearer ; I 
having agreed to dispose of them." The defendant insisted on 
the statute of frauds; and the question was, whether this note 
would take it out of the statute. It was decreed that it would 

d2 
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not ; for it ought to be such an agreement as specified the terms 
thereof, which this did not, though signed by the party ; for 
it did not mention the sum that was paid, nor the number of 
houses to be disposed of, whether all or some, or how many, 
nor to whom they were to be sold : neither did the letter mention 
whether they were to be disposed of by way of sale or by assign- 
ment of lease. So all the danger of perjury, which the statute 
was to provide against, would be let in to ascertain the agree- 
ment. 
^^^J' 18. The plaintiff had agreed for the purchase of an estate 

1 Atk. 12. from the defendant, but the agreement was not reduced into 

writing. However, in confidence, plaintiff bad given orders for 
conveyances to be drawn and engrossed, and went several times 
to view the estate. Some time after, the defendant sent a letter 
to the plaintiff to inform him, that at the time he contracted 
for the sale of the estate, the value of the timber was not known 
to him ; and that the plaintiff should not have the estate, unless 
he would give him a larger price. A bill was brought to carry 
this agreement into execution ; to which the statute of frauds 
was pleaded. 

Lord Hardwicke allowed the plea, and said, that the letter 

could not be sufficient evidence of the agreement, the terms of 

it not being therein mentioned. 

Crow^^r ^^* ^^ ^ modern case, where the defendant acknowledged by 

i6?'°3ift' ^* letter an agreement for the sale of an estate, which had been 

reduced into writing, but not signed ; it was held to be a suffi- 
cient agreement within the statute of frauds. And Lord Thur- 
low said — ** If the letter contains the terms of the agreement, 
or if it refers to another letter, which contains the terms, that 
is sufficient. For I am of opinion^ that if a letter refers so 
clearly to an agreement, as to show what was meant by the 
parties, where the existence of the paper is proved by parol, 
that will take the case out of the statute." 
c*m ton 2Bro ^^' ^ letter of this kind must have the proper stamps put 
c. c. 32. on it, in order to make it evidence; [and it would seem 

man, 8th Mar. that the Court of Chancery will, on motion, order such a 
v.^& p.^5^"^' letter to be delivered to the purchaser for the purpose of being 
6ihed. stamped.] 

letters previous 21. There have been several cases in which a father or near 

to marriage. . • i i • l* j i 

relation promises, by letter, to give a portion to his daughter or 
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cousin in marriage ; and such letter has been held to amount to 
a contract within the statute. 

22. A. wrote a letter, siraifyin? his assent to the marriage of Birdv.Blosse, 

° -^ ^ ^2 Vent. 361. 

his daughter with J. S.^ and that he would give her 1,500/. skin. 142. 
Afterwards, by another letter, upon a further treaty, he went 
back from the proposals in his former letter ; but some time 
after, be declared he would agree to what was proposed in his 
first letter. This was held a sufficient promise in writing within 
the statute ; the last declaration having set the terms in the 
first letter up again. 

23. On a treaty of marriage, the father of the lady agreed, by ^^^^^'^l^^' 
letter to a third person, to give a certain portion to his daughter ; 

this was held to be binding, and out of the statute. 

24. A., in a letter written by his direction, promised to give Wankford ». 
1,500/. portion with his daughter. A. was afterwards privy to 2Vern.322. 
the marriage, and seemed to approve of it. Decreed, that A. cook«"'.^^^' 
shonld pay 1 ,500/. as his daughter's portion. The decree was o^J^^^'onn 
affirmed in the House of Lords. 

26. The principle of these cases is, that a man who marries a ^^' ^^ ^**** 
lady upon the encouragement of a letter, shall recover what is 
promised in such letter ; because the agreement is executed on 
his part, as far as it can be, and can never be undone after. 
But where a man marries without any knowledge of such a 
letter, a court of equity will not decree the performance of any 
promise contained in it. 

26. The plaintiff courted one of the daughters of Sir T. .^y^^'^^- 
Haslewood, and treated with the father about the marriage, vvms.65. 
who consented, and wrote a letter signed with his name to his 
daughter, intimating that he had met the plaintiff, had agreed 
to give him 3,000/. as a portion, to which the plaintiff, he said, 
seemed to assent, and that they were to meet the next day^ 
when the affiiir was to be fully concluded. They met accordingly, 
and agreed to the marriage. The father gave money to the 
daughter to buy wedding-clothes. The wedding-day was ap- 
pointed, but the father died prior to it, having made his will long 
before, and given his daughter 2,000/. The daughter did not show 
this letter to her intended husband, whom she afterwards married. 
The 2,000/. was paid to the husband ; who did not make any 
settlement on his wife. 

Lord Macclesfield said — ** This being no more than a commu- 
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nication, had no ingredient of equity. The husband made no 
settlement : he did not know of the letter, it being written to 
the daughter; he therefcnre could not be supposed to have 
married in consequence of it :" and dismissed the bill. 

27. Notwithstanding the statute of frauds, parol agreements 
have been frequently supported and enforced in equity, in the 
following cases : 1. Where the reducing them into writing has 
been prevented by fraud. 2. Where there has been a part per- 
formance of them. 

28. Where the reducing an agreement into writing, or the 
signing such agreement when reduced into writing, has been 
prevented by frauds the Court of Chancery will support it; 
because it is one of the principal objects of a court of equity to 
relieve against fraud. 

29. A father, on a treaty for the marriage of his daughter 
with the plaintiff, signed a writing comprising the terms of the 
agreement, and afterwards designing to elude it, directed his 
daughter to get the plaintiff to deliver it up, and then to many 
him, which she did. The plaintiff was relieved. 

30. It is laid down by Lord Macclesfield, that where on a treaty 
for a marriage, or on any other treaty, the paities come to an 
agreement, but the same is never reduced into writing, nor any 
proposal made for that purpose, so that they rely wholly on their 
parol agreement ; unless this be executed in part, neither party 
can compel the other to a specific performance ; for that the 
statute of Frauds is directly in their way. But if there be any 
agreement for reducing the same into writing, and it is pre- 
vented by the fraud and practice of the other party, the Court 
of Chancery will in such a case give relief: as where instructions 
were given, and preparations made for the drawing of a marriage 
settlement, but before the completing of it, the woman was in- 
duced, by the assurance and promises of the man to perform it, 
to marry him. 

31. It was also said by the Court, in the same case, 
that where there was fraud, equity would relieve, even 
against the words of the statute; as if one agreement in 
writing should be proposed and drawn, and another fraudu* 
lently and secretly brought in and executed, in lieu of the former. 

32. It is said in the Treatise of Equity, b. i. c. 3. s. 8. that 
if a parol agreement be carried into execution by one of the 
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parties^ as by delivering poasession, and such execution be 
accepted by the other, be that accepts it must perform his part ; 
for where there is a performance, the evidence of the bargain 
does not lie merely upon the words, but upon the fact performed ; 
and it is unconscionable that the party who has received the 
advantage, should be admitted to say that such a contract was 
never made. 

Lord Cowper, in confirmatbn of this doctrine, has said, that Gilb. lUp. 2. 
wherever a parol agreement is begun to be put in execution, and 
intended to be continued, there, though there be no writing, yet 
the Court of Chancery will enforce its execution, notwithstand- 
ing the statute of Frauds. 

33. With respect to the acts which have been held to be a Delivery of 
part performance of any agreement, the general rule is, that they 
must be such as could be done with no other view or design than 
to perform the agreement Thus the delivery of possession, and 
laying out money, has always been held to be a part performance 
of a parol agreement, so as to take it out of the statute of Frauds. 

34* The plaintiff having a house in London, agreed with the Floyd v. 
defendant for a lease of a piece of ground adjoining, for as long 2 f reem. 268. 
time as he had in the house : thereupon the plaintiff entered 
upon the ground, built a wall, and made a vault, for the 
convenience of his house : when he had so done, the defendant 
refused to make him a lease ; whereupon the plaintiff preferred 
his bill to have an execution of the agreement* The defendant 
pleaded the statute of Frauds; the agreement not being in 
writing. The plea was over-ruled by the Lord Keeper ; and the 
Master of the Rolls decreed the defendant to perform the agrees 
ment, saying, that the statute was not made to encourage frauds 1 Vem. 363. 
and cheats ; for the plaintiff having laid out his money in pur- 
suance of the agreement, and taken possession of the land, the 
defendant ought to execute a lease. 

3& There was a parol agreement for a lease for twenty-one Ayledbrd'i 
years, upon which the lessee had entered and enjoyed for six 783.' 
years ; then the lessor brought a bill to oblige the lessee to exe- 
cute a counterpart, for the residue of the term ; to which be Wills v. stnd- 
pleaded the statute of Frauds ; which was over-ruled, the agree- 37§! ^' 
ment being in part performed. 

36. It is laid down by Lord Hardwicke, in the case of Lacon Payment of 
V. Mertius, that payment of money had always been held to be p"^^^"><»«7- 
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Ante •• 17. a part performance of an agreement. But in Seagood v, Meale, 

where a guinea only was paid, out of 160/L, that was said not 
to be a part performance ; it being only meant as earnest. 

Main v. Mel- 37. In a modern case, where five guineas were paid, upon a 

bourn, 4 \ es. ° 

720. parol agreement, for the purchase of a lot of land, of which the 

price was 105/. Lord Rosslyn said, that though payment of a 
substantial part of the purchase-money would take an agreement 
as to land, out of the statute of Frauds, on the ground of part 
performance ] yet that payment of a small sum would not do so ; 
and allowed the plea of the statute, 
acu^ot^part ^^' '^ ^*®» however, been always held, that acts merely intro- 
perfonnance. ductory to the completion of an agreement, such as giving in- 
structions for a settlement, or going to view an estate contracted 
for by parol only, are not such part performance as to take it 
out of the statute. 
BawdM ^•^°>- 39. In consequence of a treaty of marriage, the lady's father 
£q. 21. Free, and the intended husband went to Mr. Minshul's chambers, who 
'* was to draw the settlement, as counsel for the lady ; and Mr. M. 

took down minutes thereof in writing. The next day the lady's 
father died, and the day after the marriage took place. The 
husband and wife brought a bill for a specific execution of the 
agreement; but it was declared not to be such as the Court of 
Chancery would execute. And Lord Cowper said he had al- 
ways been tender in laying open that just and wise provision the 
parliament had made. That the act had not only directed such 
agreements to be in writing, but went further, and directed them 
to be signed by the parties themselves, or some other lawfully 
authorized by them for that purpose. 
Whalej^i^^^ 40. Mr. Bagenal entered into a parol agreement with Whaley 
Pari. Ca. 345. for the Sale of an estate in the county of Carlow, delivered to htm 

a rent-roll of the lands, which was dated and altered with 
BagenaUs own hand, and showed by the title of it that an agree- 
ment had been made between him and Whaley, for the sale of 
the estate at 21 years' purchase: an abstract of the title was 
also delivered to Whaley, together with the deeds. Bagenal 
wrote letters to several of his creditors, informing them that he 
had contracted with Whaley for the sale of his estate at 21 
years' purchase, and sent the tenants to treat with Whaley for 
the renewal of their leases. Upon an inquisition held by virtue 
of a writ of eleg^y sued out by one of Bagenal's creditors, his 
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agent produced a witness to prove that the lands were sold by 
Bagenal to Whaley, in consequence of which the jury found a 
verdict that Bagenal was not seised of the lands. Bagenal after- 
wards refused to perform his agreement. Whaley filed a bill in 
Chancery in Ireland for a specific performance : Bagenal pleaded 
the statute of Frauds, in bar of the discovery and relief; which 
was allowed. 

On an appeal to the House of Lords of England, it was con- 
tended by the appellant, that the statute of Frauds was made in 
order to prevent the danger of perjury, which might arise from 
parol agreements ; but where there was written evidence that an 
agreement was made, and acts had been done by the parties, in 
part execution of it, the danger of perjury was removed. That 
where a bill was framed with proper charges of facts and cir- 
cumstances, tending to take the case out of the statute of 
Frauds, the plea of the statute ought not to be allowed in bar 
of the discovery sought by the bill, without a full and negative 
answer to such charges, as would, if proved true, be sufficient in 
equity to entitle the plaintiff to relief. 

In support of the plea it was said, that the Irish statute of 
Frauds was little else than a transcript of the English statute : 
the intent of both was the same, and every rule of construction 
applicable to the one, was equally so to the other. A written 
agreement signed by the party, or some person by him thereunto 
authorized, was by both acts precisely and positively required, 
for establishing contracts for sale of lands : and being of the 
substance of the contract, had never, while the contract remained 
executory, been dispensed with. Of this the appellant himself 
seemed sensible, by his charge of the respondent's having with 
his own hand inserted in figures in the rent-roll the amount of 
the rent ; added the date, and struck out a denomination which 
he meant to preserve ; which the appellant would have consi- 
dered as amounting to a written agreement ; but it was clearly 
no more than one of those many loose and unmeaning circum- 
stances, which, if attended to, would in their consequences let 
in all the mischiefs meant to be prevented by the act ; which 
gives credit only to a writing, and the party's, or his agent's, 
signature. 

Contracts partly executed by delivery of possession, receipt of 
some of the purchase-money, or attended with some fraud, on 
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the part of the vendor, who had made use of the act for shelter- 
ing fraud, were very justly decreed to be specifically performed. 
But those were quite foreign to the present case, which appeared, 
upon the appellant's own statement of it, to be no more than a 
proposal or treaty, attended with some inquiries, but never car- 
ried into the least execution : and no imputation of fraud lay 
upon the respondent throughout the whole transaction. That 
the plea went to the discovery as well as the relief; and rightly 
so, for wherever a plea is sufficient to bar the relief prayed^ it 
must go to the discovery : otherwise the plea to the relief would 
be nugatory and idle. Here the whole charge rested upon a 
supposed agreement, which being neither reduced into writing, 
nor signed by the respondent, could never be decreed against 
him ; if so, a discovery of all the matters charged in the bill 
would be a discovery of nothing at all, and leave the ap- 
pellant in just the same state as he was. The order was 
affirmed. 

2 Bro. c. c. 41. In a modern case Lord Thurlow said — ** If there be ge- 

5S9 

neral instructions for an agreement, consisting of material cir- 
cumstances, to be afterwards extended more at large, and to be 
put into the form of an instrument, with a view to be signed by 
the parties, and no fraud, but the party takes advantage of the 
locus penitentuBf he shall not be compellable to perform such 
an agreement as that, when he insists upon the statute of 
Frauds." 

3 Vea. 712. 42. Lord Alvanley, when Master of the Rolls, has said — *' I 

admit my opinion is, that the Court has gone rather too far in 
permitting part performance, and other circumstances, to take 
cases out of the statute ; then, unavoidably perhaps, after esta- 
blishing the agreement, to admit parol evidence of the contents 
of that agreement As to part performance, it might be evi- 
dence of some agreement ; but of what, must be left to parol evi- 
dence. I always thought the Court went a great way. They 
ought not to have held it evidence of an unknown agreement, 
but to have had the money laid out, repaid. It ought to have 
been a compensation. Those cases are very dissatisfactory. It 
was very right to say, the statute should not be an engine of 
fraud ; therefore compensation would have been very proper. 
They have, however, gone further, saying it was clear there was 
some agreement, and letting them prove it ; but how does the 
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circaoistance of a man's having laid oat a great deal of money, 
prove that he is to have a lease for ninety-nine years? The 
commoQ sense of the thing would have been to have let them 
bring an action for the money. I should pause upon such a 



case* 



43. This doctrine has been confirmed by Sir W. Grant, who ^ Ves. 347. 
has said — ** I am aware there are cases, that acts done by the 
defendant can make a ground for compelling him to perform the 
agreement; but it is di£Scult to bring those cases to bear; for 

U> what do those acts amount, when there is no prejudice to the 
plaintiff? only to proof of the existence of an agreement. The 
existence of the agreement may be put out of all doubt by the 
acta ; but the objection upon the statute, that the agreement is 
not in writing, remains where it did. The Court does not pro- 
fess to execute a parol agreement merely because it is satisfac- 
torily proved. In Whaley v. Bagnel, which, bang before the Ante, s. 40. 
House of Lords, must supersede the authority of every other 
case, various acts had been done which implied that the party 
had sold the estate, and did not consider himself any longer the 
owner of it. The question still remained, whether that agree- 
ment should be carried into execution ; and it was held, that 
the acts done by the defendant did not entitle the plaintiff to 
have it specifically performed." 

44. It has been always held, that where a bill was brought in Where parol 
Chancery for the execution of a parol agreement, which was in ^f^^^. ^^ 
no part executed, and the defendant by his answer confessed the ^1^74^'' 
agreement, without insisting on the statute of Frauds ; the Court 3 Atk. 3. 
would decree an execution of the agreement. Because, when 

the defendant confessed it, there was no danger of perjury, the 
only thing the statute intended to prevent. 

45. It is also now settled, that upon a bill for a specific per- Coothv. 
formance of a parol agreement, the defendant, though admitting ^ \^yi, 
the agreement by his answer, may, if he insists on the statute, 

have the benefit of it at the hearing ; and Sir W. Grant has de- Blagden v. 
cided, that where the defendant insists on the statute of Frauds, ^2 Ves. 466. 
admissions by the answer are immaterial. If, however, the de- Spurrier v. 
fendant admits the agreement in his answer, and submits to per- q'voIms. 
form it, he will not be allowed to take advantage of the statute, 
in bis answer to an amended bill. 
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A written 46. Although a written agreement cannot be altered or con- 

■grBCsment dis- ... ... 

charged l>v tradicted, in particular parts, by parol evidence; yet it is laid 

^^^ * down by Lord Keeper North, that an agreement may, notwith- 
standing the statute of Frauds, be discharged by parol. 

2^.*'s.^2^' 47. An agreement was entered into in writing for a lease of a 

house at 32/. a year : part of the agreement was, that the owner 
should put the house in repair. It was afterwards discovered not 
to be worth while, barely to repair the house, but better to pull 
it down ; therefore, without alteration of the written agreement, 
the house was pulled down by consent of the tenant, and an 
agreement was made by parol to add 8/. a year to the 32/. The 
tenant brought his bill for a specific performance of the written 

3 Ves. 40 n. agreement, and the defendant set up the parol agreement, which 

^ ^^v' d ^^'^ ^' Strange, M. R. allowed. This doctrine has been assented 

131. 6th ed. to in modem times. 

No averment 4g^ jj^ consequence of this statute, no averment, founded on 

M admiuible. .... 

parol evidence, is admissible of what passed before, or at the 
time when a written agreement was entered into, which tends to 
contradict or vary it. 
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Disseisin. 

31 . Discontinues an Estate Tail. 
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veyed by Grant. 
41. Operation of a Grant. 

43. Does not create a Disconti- 

nuance. 

44. Or a Forfeiture* 



Section I. 

Having discussed the general nature of deeds, it will now Difieient kinds 
be necessary to consider the several kinds of deeds which are 
known to the law, together with their various incidents and 
qualities. 

All deeds by which lands may be conveyed or charged, derive 
their effect either from the common law, or the statute of Uses. 
Of those which derive their effect from the common law, some 
may be called original or primary, namely, those by means 
whereof the estate is originally created ; others are derivative or 
secondary, whereby an estate, already created, is enlarged, re- 
atrained* transferred, or extinguished. There is a third class, 
which are used, not to convey, but to enlarge or.incumber lands, 
and to discharge them again. 

2. The original conveyances deriving their effect from the 
common law, are, I. Feoffment. IL Gift. III. Grant. IV. 
Lease. V« Exchange. VI. Partition. The derivative convey- 
ances, are, I. Release. II. Confirmation. III. Surrender. IV. 
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Assignment. V. Defeasance. The deeds which operate to 
charge or dischai^ lands, are, I. Bond. II. Recognisance. 
III. Defeasance on a bond. 

3. A {eoSm&aiyfeoffamentumy is derived from the word feoffare, 
or infeudarey to give one a fief or feud ; therefore it was properly 
called donatio feiidi, the gift of a feud ; but by custom it came 
afterwards to signify a gift of a free inheritance, or liberum tene- 
mentum, to a man and his heirs ; respect being had rather to the 
perpetuity of the estate granted, than to the tenure. 

4. The proper and usual words of a feoffment are, give, grant, 
and enfeoff; but any other words of equal import will be suffi- 
cient. Thus where a bargain and sale was made to J. S. and his 
heirs, by deed indented, but not enrolled, and the bargainor 
made livery of the land, secmidum formam charts ; this was 
held a good feoffment. 

5. The mere signing and sealing a deed of feoffment was in no 
instance sufficient to transfer an estate of freehold, unless the 
possession was formally delivered by the feoffor to the feoffee. 
This was called livery of seisin, without which a deed of feoffment 
only passed an estate at will ; and the law continues the same in 
this respect. 

6. Livery of seisin is exactly similar to the investiture of the 
feudal law ; and was adopted here for the same reason, namely, 
that the proprietor of each piece of land should be publicly 
known ; in order that the lord might always be certain on whom 
be was to call for the military services due for the estate : and 
that strangers might know against whom they were to bring their 
pnEcipe$. 

7. Whece the lands comprised in a feoffment are all situated 
in the same county, though in different vilk, or hundreds, livery 
of seisin of those within one vill, in the name of the whole, will 
be good: but where lands lie in different counties, there must be 
a livery in each county ; unless they are all comprised within 
the same manor ; for there, livery of seisin in one of the counties 
will be sufficient. 

8. Livery of seisin is of two kinds ; liivery in deed and livery 
in law. Livery in deed is the actual delivery of the possession ; 
where the feoffor comes himself upon the land, and taking the 
ring of the door of the principal mansion, or a turf, or a twig, 
delivers the same to the feoffee in the name of seisin; or it 
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may be by words only, without the delivery of any thing : as if 
the feoffor be upon the land, or at the door of the house, and 
says to the feoffee, '' I am content that you should enjoy this 
land according to the deed ;" this is a good livery to pass the 
freehold : for the charter of feoffment makes the limitation of 
the estate ; and then the words spdcen by the feoffor on the 
land, are a sufficient indication to the persons present, of the 
change of possession. 

9. If a man merely delivers a deed of feoffment on the land, Thoroughgood's 

C&86 

this will not amount to livery of seisin ; for it has another g R^p. 135. 
operation, to take effect as a deed ; but if the feoffor delivers the ^^l^^ "• 
deed upon the land, in the name of seisin of all the lands con- Cro. Ja. so. 
tained in the deed, this will be a good livery. 

10. As livery of seisin is the delivery of the actual possession, Bcttisworth's 
it follows that no person can give liVery in deed, who has not 
himself, at the moment, the actual possession ; therefore where a 

person makes a feoffment of lands which are let on lease, he 

must obtain the assent of the lessee to the livery : and in cases 20 Yin. Abr. 

of this kind, the practice formerly was, for the lessee to give up n pi. 41, 42. 

the possession for a moment to the feoffor, in order to enable him 

to give lirery. 

11. Livery in law [or within view] is, where the feoffor is not Livexy in law. 
actually on the land, or in the house, but being within sight of 

it, says to the feoffee, ^* I give you yonder house or land, go and 
enter into the same, and take possession of it accordingly." This 
sort of livery appears to have been made at first only at the courts 
baron, which were then held in the open air, on some spot in the 
manor, from whence a general view of the whole might be taken; 
and the pares cwrw could distinguish the land that was to be 
be transferred. 

12. Livery in law does not, however, transfer the freehold, till idem. 
an actual entry is made by the feoffee ; because the possession is 

not delivered to him, but only a licence or power given him by 
the feoflbr to take positession. Therefore, if either the feoffor or panons v. 
feoffee die before an entry is made, under the livery thus given, f ^^, 91, 
it becomes void. 

13. If, in a case of this kind, the feoffee dare not enter on 1 Inst. 48 b. 
the land, without endangering his life, he must claim the land 

as near as he may safely venture to go ; which will be sufficient 
to vest the possession in him, and to render the livery in view 
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perfect and complete ; for no one is obliged to expose his life, 

for the security of his property. 
May be by 14. Li very of seisin may be given and received by attorney. 

L^TJe. ®^^ ^^ authority to give or receive livery must be by deed, in 

order that it may appear to the Court that the attorney had a 
Roe V. Rash- power to represent the parties; and that the power was pro- 
& Ai'/ ^*6°* P^^'y pursued. [But livery within view cannot be made by at- 
Touch.217. torney.] 

1 Inst. 52 a. ^^' ^^^^'Y ^^ seisin under a power of attorney must be made 

during the lifetime of the feoffor ; for the power ceases with his 
death : and also during the life of the feoffee ; for if he dies, 
livery cannot be made to his heir, because then he would 
take by purchase, where the word heirs was a word of limi- 
tation. 
SometimeB pre- 16. A memorandum that livery of seisin was given, is usually 
Piowd! 149. endorsed on all ancient feoffments. But Courts of law and 
Jacluon V.Jack- equity Will presume livery of seisin to have been given, though 
1 Vera. 196. not endorsed on the deed, where the possession has gone, accord- 
ing to the feoffment, for a length of time. 
Doe V. Maiq.of 17. [But livery of seisin according to an endorsement thereof 

9 Bar. & Cress. ^" ^^^ ^^^ ^^ feoffment, will not be presumed within any 

^*- period less than twenty years.] 

And supplied in 1^. A Court of equity will supply the want of livery of seisin, 

<^^<y- where a feoffment appears to have been made for a good, or a 

valuable consideration. 

Thompson v. 19- Thus, where the deed under which the plaintiff claimed 

1 Vern. 40 appeared to have been fairly executed by the plaintiff's father, 

that there was no defect therein, save only from livery of seisin, 
and that it was made on such valuable consideration as marriage, 

cii. Tit. 15.0.5. ^^ ^^^ decreed, that the defendant should execute livery of seisin 

*• ^* to the same deed. 

Afeoffmentcao- 20. A feoffment cannot be made to commence mjuturo; so 

iVi/tt?i!m*°** ^^^^ *^ * person makes a feoffment to commence on a future 

day, and delivers seisin immediately, the livery is void, and 
nothing more than an estate at will passes to the feoffee. This 
doctrine is founded on two grounds : first, because the object 
and design of livery of seisin would fail, if it were allowed to 
pass an estate which was to commence mfuturo; as it would in 
that case be no evidence of the change of possession. Secondly, 
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the freehold would be in abeyance, which, we have seen, is never Tit. i. 
allowed, when it can be avoided. 

21. An estate may, however, be created by feoffment to com- Lit. s. 60. 
mence in futuro, by way of remainder. — As where a lease is 

made to A. for three years ; remainder to B. in fee. Here livery 
of seisin must be given to A., by which an estate of freehold is 
immediately created, and vested in B. during the continuance of 
A.'6 estate for years. 

22. A deed of feoffment was made to three persons^ habendum Norm o. Trist, 
to two of them for their lives, remainder to the third for his life. 

Livery of seisin was made to all three, secundum formam charta. 

The Court was of opinion, that the livery was good to two in pos- FJeeman ». 

session, and to the third in remainder. R. 166. 

23. All those who are capable of conveying their lands by Who may con- 
deed may make a feoffment; and some persons may bind them- men J ^ 
selves to a certain degree by a feoffment, though not by any 

other kind of deed. Thus if an idiot or a lunatic makes a Lit. ft. 406. 
feoffment, and gives livery of seisin in person, it will bind him, 
so that he cannot by any process of law avoid it. The reason is, 
because the livery being formerly made before the pares curia. 
their solemn attestation of the change of possession could not be 
defeated by the person himself; it being presumed that they 
were competent judges of the feoffor's ability to make the 
feoffment. 

24. If an infant makes a feoffment, and gives livery of seisin idem. 

- Perk.s. 12. 

in person, it is not void, but only voidable ; for there must be 4 Rep. 125 a. 
some act of notoriety to restore the possession to him, equal to l'^^' ^^°' 
that by which it was transferred. But if an infant idiot or 
lanatic executes a feoffment, and a power of attorney to give 
Kvery of seisin, and livery is given accordingly, the whole is void, 
because the power of attorney is void. 

25. It has been stated that a feoffment by an infant, an idiot. Tit. 30. s. is- 
or a lunatic, will bar the lord of his escheat. For though it may 

be avoided by the heir of the infant, the idiot, or the lunatic, 
because he is privy in blood, yet it cannot be avoided by a person 
who is only privy in estate. 

26. A corporation, whether sole or aggregate, may convey, by 
feofifment, and appoint an attorney to give livery. And it being 
now agreed that a corporation cannot be seised to an use, a 

VOL. IV. E 
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feoffment is frequently used by corporations to create a freehold 
estate. 

27. A feoffment can only be made of corporeal hereditaments, 
of which the actual possession may be delivered to the feoffee ; 
and therefore corporeal hereditaments are frequently spoken of in 
law by the name of things that lie in livery. 

28. One joint-tenant cannot enfeoff his companion, for each 
of them being seised per mie ei per tout, is in possession of the 
whole, so that one cannot make livery to the other. But one co- 
parcener or tenant in common may make a feoffment of his share 
of the land to his companion ; because for most purposes, these 
have distinct freeholds. 

29. The operation of a feoffment is in some instances stronger 
than that of any other conveyance. Thus, Lord Coke says, a 
feoffment cleareth all disseisins, abatements, intrusions, and other 
wrongful or defeasible estates ; where the entry of the feoffor is 
lawful : which neither fine, recovery, nor bargain and sale by 
deed indented and enrolled, doth. And it is said in the Touch- 
stone, that it passeth the present estate of the feoffor ; and not 
only so, but barreth and excludeth him of all present and future 
right, and possibility of right, to the thing which is so conveyed : 
insomuch, that if one have divers estates, all of them pass by his 
feoffment ; and if he have any interest, rent, common, or the like, 
in, to, or out of the land, it is extinguished and gone by the 
feoffment. 

30. The most singular effect of a feoffment is, that it operates 
on the possession, without any regard to the estate or interest of 
the feoffor ; so that to make a feoffment good and valid, nothing 
is wanting but possession. Thus Littleton says: ''Tenant for 
years may make a feoffment in fee, and by his feoffment the 
fee simple shall pass ; and yet he had at the time of the feoff- 
ment made, but an estate for term of years." And in Lord 
Coke's comment on this passage, he says, *' Here it is implied, 
that albeit the feoffment made by lessee for years, be a feoffment 
between the feoffor and feoffee, and that by this feoffment the 
fee simple passeth by force of the livery, yet it is a disseisin to 
the lessor. 

The doctrine above stated has been, in some respects denied in 
a modern case, of which an account will be given hereafter. 



TUle XXXII. Deed. Ch. IV. s. 31—37. 61 

31. It has been stated that a feoffment by a tenant in tail [in i>i»continue» an 

■' ^ . estate tail. 

possession J who is actually seised by force of the intail, creates a Tit.2.c. 2.8. 7. 

discontinuance of the estate tail ; by transferring to the feoffee, 

not only the possession, but also the right of possession ; so as to 

take away the entry of the issue in tail, as also that of the persons 

in remainder, and of the reversioner, and to drive them to their 

real action. 

32. It has also been stated that a feoffment in fee, by a tenant And creates a 
for life, will create a forfeiture of his estate ; for it transfers the Tiu3.c.\. 
fee simple, and divests the estate in remainder, and the reversion. 

It is the same of a tenant for years. '^*** ®* ^* ^• 

33. A gift, donatio, is properly applied to the creation of an Gift, 
estate tail ; as a feoffment is to that of an estate in fee simple. Westisymb. 
It differs in nothing from a feoffment, but in the nature of the ^* ^^' 
estate that passes by it, and livery of seisin must be given to 

the donee, to render it effectual. 

34. A grant is a conveyance so far similar to a feoffment, that Grant. 

_ , •■11^ Inst. 9 a. 

the operative words of it are dedi et concessit given and granted ; 172 a. 
and as a feoffment was the regular mode of conveying corporeal 
hereditaments, so a grant was the proper mode of transferring 
incorporeal ones; hence the expression that advowsons, com- 
mons, rents, 8cc. lie in grant 

35. As the objects of a grant are not capable of corporeal 
delivery, it follows that livery of seisin cannot be given upon a 
grant. But still it has always been held that a grant, accom- 
panied with the attornment of the tenant, was as effectual as a 
feoffment with livery of seisin; and now the necessity of an at- Stat. 4&5. 

, Ann. c. 16. 

tomment is taken away. 

36. Although a feoffment might formerly have been made by 
parol only, yet a grant could not in general be made without 
deed; because as the possession of those things which are 
the subject-matter of a grant could not be tranferred by 
livery, there could be no other evidence of a grant but the 
deed. 

37. The proper words of a grant are dedi et concessit hath i in«t- 1*7 «• 
given and granted ; but any other words that show the intention 

of the parties will have the same effect. Thus where A. entered Holmes v. 

Q II 

into an article with B., by which he granted and agreed, that in 3 Lev.'305. 
consideration of a certain rent, B. should have a way for himself 

E 2 
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and his heirs over certain lands of A. ; this was held to be a 
good grant of a right of way, not merely a coYenant for en- 
joyment. 

38. Grants are used to create incorporeal hereditamentSj as in 
the preceding case. Bat a person cannot grant or charge that 
which he has not, at the time of the grant, though he acquire 
it afterwards. Thus, if a person grants a rent charge out of the 
manor of Dale, when in fact he has nothing in the manor^ and 
he afterwards purchases it, he shall hold it discharged frooa the 
grant. 

39. Manors, advowsons, rents, and all other incorporeal here- 
ditaments, may be, and are often conveyed by grant, though a 
bare right or possibility cannot be granted. Estates in re- 
mainder or reversion, consisting in a vested right, may also be 
conveyed by grant. Thus Littleton says, (s. 567.) if a man lets 
tenements for a term of years, by force of which lease the lessee 
is seised, the lessor may grant the reversion, by which the free- 
hold will pass to the grantee, without livery of seisin. And Lord 
Coke observes on this passage, that, seeing this gmnt of the 
reversion must be by deed, the freehold and inheritance do 
pass thereby, as well as by livery of seisin, if it were ia pos- 
session. 

40. Where a person is tenant for life, with remainder to his 
first and other sons in tail male, with the reversion in fee in him- 
self; it is doubtful whether he can grant the reversion, as an in- 
terest distinct from his estate for life. 

41. The operation of a grant, by which any thing already in 
existence is conveyed, is materially different from that of a feoff- 
ment ; for a feoffment operates immediately on the possession, 
without any regard to the estate or interest of the feoffee; whereas 
a grant only operates on the estate or interest of the grantor, 
and will pass no more than what he is, by law, waUed to 
convey. 

42. This rule probably arose from the circumstance, that a 
grant being always made by deed, the estate of the grantor might 
be known by inspection of the deed. If the estate granted wsis 
greater than the estate which the grantor had, it was merely void ; 
and the grant only passed as much as the grantor could reaJly 
give. And Lord Ch. B. Gilbert was of opinion that the reason 
why a grant passes no more than what the grantor can lawfully 
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pass, is, because it is a secret conveyance ; therefore ought not to 
be allowed to have so extensive an operation as a feoffment, in 
which livery of seisin is given. 

43, A grant cannot in any case create a discontinuance (a), Does not create 
for every discontinuance works a wrong ; whereas a grant only ance. 
transfers what the grantor may lawfully give. Thus Lord Coke ^ ^'"32^7^5.'' 
says, if tenant in tail of a rent-service, or of a remainder or re- 
version in tail, grants the same in fee, and dies ; this is no dis- 
continuance to the issue in tail. 

44. It follows from the same principle that a grant can, in no Orafoifeitare. 
instance, create a forfeiture. Thus if a tenant for life, or years, ^ ' 

of an advowson, rent, common, or of a remainder or reversion of 
land, grants the same in fee, this is no forfeiture, because nothing 
passes but that which lawfully may pass. 

(«) [See Stat. 3 & 4 WiU. 4. c. 27. s. 39.] 
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Section I. 

A LEASE is a contract for the possession and profits of lands 
and tenements on the one side ; and a recompense of rent, or 
other income, on the other. Or else it is a conveyance of lands 
and tenements to a person for life, for years, or at will, in con- 
sideration of a return of rent, or other recompense. Where a 
freehold estate is created by lease, livery of seisin must be given 
to the lessee. And where the lease is for a term of years, there 
must be an entry by the lessee. 

2. The words demise, lease, and to farm let, are the proper 
ones to constitute a lease. But any other words which show 
the intention of the parties, that one shall divest himself of the 
possession, and the other come into it, for a certain time, 
whether they run in the form of a licence, covenant, or agree- 
ment, are of themselves sufficient ; and will, in construction 
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of law, amouDt to a lease, as effectually as if the most proper 
words had been used for that purpose, (a) 

3. Articles in writing indented were made between A. and B. Harrington©. 
m these words : Imprimis^ It is covenanted and agreed between Cro.£liz. 486. 
the parties, that A. doth let the said lands, for and during five 

years, to begin at the Feast of Saint Michael next following : 
Provided always, that the said B. should pay to A. an- 
nually, during the term, 120/. Also the said parties do 
covenant that a lease shall be made and sealed according to 
the effect of these articles, before the Feast of All Saints next 
ensuing. 

The question was, whether this was an immediate lease, or 
only an agreement to have a lease made. All the Judges held 
it to be a good lease. For the words, it is agreed that A. doth 
let, being in the present tense, was a good lease, by the words of 
the agreement; and that which followed was in reference to fur- 
ther assurance. 

4. Articles were entered into between A. and B., by which Drake v. Mun- 
A. covenanted, granted, and agreed that B. should have the 207*. ™' 
land for six years; in consideration of this, B. covenanted n^^a/'*^^*' 
to pay a yearly rent to A. Resolved, that this was a good 

lease. 

5. Two persons entered into an agreement with one Brown, Baxter v. 
that they would, with all convenient speed, grant him a lease 2Biack.'R.973. 
of, and they did thereby set and let to him, the premises in 
question; to hold for 21 years, at a certain rent, payable half- 
yearly to the lessors. The lease to contain the usual covenants, 

and certain special ones, in one of which the words thin demise 
occurred. The Court held that this was a good lease in prasenti, 
with an agreement to execute a more formal one. The operative 
words, lei and set, were in the present tense ; and a reference 
was made to this demise. 

6. An instrument, purporting to be a demise for 21 years, was Barry v.Nugent. 
as follows : — '' Be it remembered that J. B. hath let, and by 

these presents doth demise, &c. unto R. F. for 21 years, to 
commence after the said J. B. hath recovered the said lands 
from M. O. » Leases, with powers of distress, and clauses 
for re-entry, &c. to be drawn and signed at the request 

(d) Exeeutoiy agreements for leases of copyholds are construed differently on account 
of ibeibrleitiire. Vide Tit. 10. c. 5. — NoU to farmer edition. 
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of either party, as Boon as J. B. recovers the said lands from 
M. O." 

?^uil^!'^08!"'' ^- '^^^ ^^^^ ^*® ^^ opinion that this instrument operated as 

a present demise ; and that the agreement for a more formal 
lease was merely in further assurance. 

8. [To the preceding, the cases cited below (a) may be added; 
all of which agree in the two important particulars, that imme- 
diate possession was given, and the rent commenced forthwith,] 

Where only an Q. Qn the Other hand, although the most proper form of words 

agreement fo' » - , . , , 

lease. of leasing be used, yet if upon the whole deed there appears no 

such intent, but that it is only preparatory, and relative to a 
future lease to be made ; the law will rather do violence to the 
words, than break through the intent of the parties, by con- 
struing it a present lease, when the intent is manifestly 
otherwise. 

StoTgion V. \Q^ Articles were drawn between A. and B. in this manner : — 

Painter, 

Noy, R. 128. Imprimis, A. doth demise such a close to B. to have it for 40 

years, and a rent reserved, with a clause of distress, 8cc. After- 
wards there was written in the same paper, a memorandum that 
these articles were to be ordered by counsel of both parties, ac- 
cording to due form of law. 

Here, because the intent of both parties appeared by that me- 
morandum, and by a lease actually drawn by the counsel, but 
Flesauntov. never sealed, the parties disagreeing about fire-bote, it was 
1 Roll. Ab. 848. ruled by the Court, upon evidence in ejectment, that these ar- 
ticles were not a sufficient lease. 
GoodtiUe v. J J, Upon a trial in ejectment, the defendant produced in evi- 

1 Term R. 735. dence an agreement in writing, unstamped, between Lord Abing- 
don and the defendant's father, in the latter part of which were 
these words : And further, the said Earl doth hereby agree to 
let, and the said R. W. agrees to rent and take. See. all his estate 
at Rycot. It is agreed, that the said R. W. shall enter on all 
the said premises immediately, but not commence payment of 
rent till Lady-day next It is further agreed, that leases,, with 
the usual covenants, shall be made and executed by the parties, 
on or before Michaelmas next. 
The Court of King's Bench, on a motion for a^new trial, was 
Ante, a. 10. of opinion that this was not a lease. The case of Sturgion v. 

(a) [Poole V. Bentley, 12 East, 168. Doe v. Groyea,;i5 East, 244. Pineio v. 
Jodson, 6 Bing. 206. Staniforth o. Fox, 7. lb. 590. Doe o. Reis, 8 lb. 178.] 
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Painter, tliey said, was in point In this case there was also an 
express stipulation that leases should be drawn before Michael- 
mas. Therefore it was plainly not the intention of the parties 
that such agreement should operate as a lease ; but only that it 
should give the defendant a right to the immediate possession, 
till a lease could be drawn. 

12. Articles of agreement were entered into between T. S. and P<* ^^ ^}' 
D. J. respecUng fulling mills and other conyemences, m which R. 163. 
were these words, — ** That the said mills and conveniences, with 
the islands and acre of land called Ashacre, he shall enjoy. And 
I engage to give him a lease in, for the term of 31 years from 
Whitsuntide 1784, at the rent, &c. ; and that I will purchase 
one yard in breadth to be laid to the Race from the High Clews, 
the length of Charles Close. And if it be bought, and the pur- 
chase is more than 200/. per acre, he the said D. J. to pay more 
than it costs beyond that rate.'' 

A question arose in ejectment on this article, whether it was 
an actual lease, or only an agreement for a lease. After argu- 
ment in the King's Bench, Lord Kenyon said, the question 
turned on the intention of the parties, as it was to be collected 
from the whole agreement. The words were, he shall enjoy ; and 
I engage to give him a lease, &c. ; and the question was, what 
was the intention of the parties using those expressions ? was it 
that this agreement should confer the legal interest ; or was it not 
in their contemplation that there should be another instrument, 
to give that legal interest ? The latter words clearly showed 
that it was the intention of the parties, that there should be 
some further assurance. It was \n fieri at the time : and if a 
bill had been filed in a court of equity, for a specific performance 
of the agreement, that Couit would not have turned the plaintiff 
round, and told him that he already had a legal and executed 
contract; but would have decreed a lease of the premises, ac- 
cording to the agreement. If the former words in this contract 
had not been restrained by the engagement to give a lease in 
future, they would have operated as a perfect lease, fiat as the 
parties agreed, the one to give, the other to receive, a future 
lease, he could not conceive that this was intended to be a per- 
fect lease. Besides, by another part of the agreement, the land- 
lord was to acquire an additional piece of ground, to be laid to 
the mill, without which the lease was not to be granted ; this also 
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was of importance to show that there was to be some future in- 
strument, to give a title to the plaintiff. All the cases cited 
might be answered by the observation that there were either ex- 
press words of present demise, or equivocal words, accompanied 
with others, to show the intention of the parties, that there 
should not be a future lease. But in this case, where the con- 
w^l^r^ text, in which were the words shall etgoy^ imported that the 
14 Vei. 166. parties did not mean that they should operate as a present de- 

mise, he thought they would decide contrary to the intention of 
the parties, if they were to determine that they should have that 
effect It was resolved, that the instrument only amounted to 
an agreement for a lease. 

13. [To the preceding cases, those cited in the note (a) may 
be added, in which the instrument was held to be an agreement, 
and not a present demise. 

14. The cases upon the question whether the instrument is to 
be construed a present demise, or only an executory contract, 
turns upon very nice distinctions, and the cases are in some re- 
spects conflicting ; but it would seem that the intention of the 
parties is the proper criterion for the construction of the instru- 
ment. The following circumstances have been considered prima 

fade, as indicating an intention that the instrument should be 
considered only an agreement, namely, a stipulation for the exe- 
cution of a future lease, or for the performance of some act pre- 
vious to the entry of the tenant, or the payment of rent. On 
the other hand, where immediate possession is taken, or the 
tenant has the immediate right of entry ; and the rent is payable 
immediately^ or before the execution of any future lease, or per- 
Doe V Clare ^onnance of a future act, there the instrument will be held a pre- 
2 T. R. 739. sent demise, and not an agreement ; unless, indeed, forfeiture 

Lufkinv.Nttim, u , , ? t • -i 

11 Yes. 170. would be the consequence of such construction.] 
Most have a 15. Every lease must contain a sufficient d^ree of certainty, 

ginmDgand as to its beginning, continuance, and ending. If a lease be 
48 b?%ac. Ab. ^^^^ to begin from an impossible date, as from the 30th Feb. 
Tit. L«ase, L. j^ ^jy ^j^^ effect from its delivery. But where the date or time 

when a lease is to commence is uncertain, as where a lease was 
made habendum from the 20th November, without saying what 
1 Mod. 180. November, this uncertainty will render the lease void. 

(a) Morgan «. Biiaell, 3 Taunt 64. Tempest o. Bawling, 13 East. 18. Dunk v. 
Hunter, 5 Bar. & Aid. 324. Clayton v. Burtenshaw, 5 B. & Cress. 41. 
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16. If a lease be made by indenture, bearing date 26th May, i ln«t-^b- 
to hold for 21 years from the date, or day of the date ; it shall 

begin on the 27th of May. If the lease bear date the 26th 

May, to hold from the making hereof, or from henceforth, it 

shall begin on the day on which it is delivered. For the words Clayton's case, 

of the indenture are not of any effect till the delivery ; and ^ ^P* ^' 

thereby, from the making, or from henceforth, take their first 

effect. But if it be i die confectionU, then it shall begin on the 

day after the delivery. 

17. This doctrine has been denied in two modern cases, in Freeman v. 
which it has been held that the word yrom may, in the vulgar ^^55. 
sense, and even in strict propriety of language, mean either in- j^^ ^'3^^ 
elusive or exclusive. And where a lease can only be supported c 16. 

by construing the word from inclusive, a Court ought to give it 
that sense. 

18. Lord Kenyon has said, that if a lease be granted for 21 STeim R. 
years, to commence after the death of three lives then in being, j)^^^^ ^24. 
it will be good. For though it be uncertain at first, when the ® *^P' ^^ •*• 
term will commence, yet when the lives die, it is reduced to a 
certainty. 

19. Where a lease was made in the year 1780, to hold from Doe v. Lea, 
the feast of St. Michael, it was held that this must be taken to ^^ ^'^' ^^^ 
mean New Michaelmas, and could not be shown by extrinsic 
evidence to refer to a holding from Old Michaelmas. 

20. It has been stated, that the word term not only signifies Tiu 8.c. 1. 
the period of time for which the estate is to continue, but also 

the estate and interest itself. And therefore, it was formerly 

held that if a person made a lease for 21 years, and after made I.^^^f- ^^ 

. . V . . . . . , Chedinston'i 

a lease to begin ajine et expiratione pnedicti termini 21 armorum, caie, 1 Rep. 
after which the first lease was surrendered ; the second lease 
would commence immediately. But if it had been to begin post 
Jinan et expirationem pnedicf 21 annorum; in that case, though 
the first term were surrendered, yet the second lease should not 
begin till after the 21 years were expired, by effluxion of time. 
Bat this doctrine has been denied in a modem case, in which it ^Pf^^^'i^*^" 

'^ wngnt, 1 Burr. 

has been held that the word term may signify the time, as well 282. Lord KJt. 
as the interest. 

21. As to the continuance of a lease, it must also have a cer- Most. 46 b. 
tainty ; but id certum est quod certum reddi potest. Therefore a 

lease for so many years as J. B. shall name, is a good lease. For 
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though it is at first uncertain^ yet when J. B. hath named the 
years^ it is then reduced to a certainty. Tbus, if a person makes 
a lease for so many years as he shall live ; or if the parson of D. 
makes a lease of his glebe for so many years as he shall be par- 
son there ; these leases are said to be absolutely void, on account 
of the uncertainty of their continuance. But if a lease be made 
for 21 years» or any other certain number of years» provided the 
lessor or lessee shall so long live, or continue parson of D., it 
will be good ; for the lease is confined to a certain number of 
years, though it may determine sooner. 
FergQioD V. 22. A lease was made for seven, fourteen, or twenty-one years. 

2 Burr. 1034. It was contended that it was void for uncertainty ; but the Court 

®™ ' ' held it was at least a lease for seven years ; then if the lessee 
continued, it was for fourteen ; and if after that he continued, it 
was for 21 years. 

^^alS^n; ^' ^^ ^ modern case the Court of King's Bench held, that a 

3 Term R. 462. lease for three, six, or nine years was determinable at the end of 

three or six years, by either of the parties ; on giving reasonable 

notice to quit. But in a subsequent case the Court of Common 
2»*3 Bm? &" P'^^ certified to the Court of Chancery, that where a lease was 
Pul. 399. 442. granted for seven, fourteen, or twenty-one years, the ktsee only 

bad the option at which of those periods the lease should 

determine, 
bj?^^!" 2** Although a lease must, at its creation, have a precise p^ 

riod fixed, beyond which it is not to continue, yet it may be 

made to determine prior to that period, by a proviso or condition. 
8. 86, &c. infra. And in all modem leases there is a proviso, that if the rent is not 

paid, and no sufficient distress is found on the premises, the lessor 

may re-enter. 
Wh^may be 26. All lands whereof a person is in possession may be leased. 

There are also some kinds of incorporeal hereditaments which 
Davenport's may be leased. Thus an advowson appendant may be leased 
144.' lORep. with the manor to which it is annexed, or separate from it, and 

an advowson in gross may also be leased. 
26. Tithes, whether in the hands of ecclesiastics or lay impro- 
Tiu28. c. 1. priators, may be leased ; and, in the case of ecclesiastics, a rent 

may be reserved, by a particular statute, on such leases. As to 
Til. 22. 8. 67. lay impropriators, a rent may also be reserved under the statute 

of 32 Hen. 8. c. 7. 
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27. Offices which do not concern the administration of justice, Harf. 46? ^^^ 
but only require skill and diligence, may be leased for years ; be- 
cause they may be executed by deputy, without any inconve* 

nience to the public. 

28. [But dignities which are only grantablo by the Crown ^°*^lf^^^®*^ 
cannot be demised for years, as appears from Sir George Reynel's 9 Rep. 97 b. 
case.] 

29. All natural persons who are capable of alienating their J^J^^ °^^® 
property* or of entering into contracts respecting it, and all lay 
corporations, may make leases ; which will endure as loi^g as 

their interest in the thing leased, but no longer. 

30. [By the statute of 1 Will. 4. c. 66. (repealing former sta- ^^^^^ °^ 
tutes on the subject) committees of lunatics are empowered, by 

the direction of the Lord Chancellor in England or Ireland, to 
make and receive surrenders of leaseholds, for the purpose of 
taking and granting renewed leases (ss. 13. 19.) ; to execute 
powers of leasing, vested in lunatics having only a limited estate 
(s. 23.) ; and also to grant leases or under-leases, for building, 
repairing, or otherwise, of lands of which the lunatic is seised 
in fee or in tail, or of leaseholds for years, in which he has an 
absolute interest (s. 24).] 

31. Leases made by persons having no estate in the lands ^t ^^^» c. 20. 
the time, may become good by estoppel ; of which an account 

will be given hereafter. 

32. All leases made by tenants in tail might have been Tenants in tail. 
avoided by their issue, and by the persons entitled to the re- 
mainder or reversion. But by the statute 32 Hen. 8. c. 28. s. 1. 

it is enacted, that all leases made for a term of years, or life, by 
any person or persons, being of fnll age, having any estate of 
inheritanoe, either in fee simple, or in fee tail, shall be good and 
effectual in law against the lessors and their heirs. This statute 
does not, however, extend to persona having estates in remainder 
or reversioni, expectant on the determination of an estate 
tail; who are not bound by any leases made by the tenant 
in tail. 

33. A lease by tenant in tail, which is warranted by this 1 ^o**- 333. a. 

^ . . Vaugh. 383. 

Statute, though made by feoffment and livery, will not create a 
discontinuance. Because an act of parliament, to which evefy 
man is a party, allows of such leases, which, if tcnrtious, as all 
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discontinnances are, parliament would not allow. But if a lease 
by feoffment be not warranted by the statute 32 Hen. 8. it will 
operate as a discontinuance. 

34. It is enacted by the same statute, that all leases made for 
a term of years, or life, by persons having an estate of inheritance 
in right of their wives, or jointly with their wives, of any estate 
of inheritance, made before the coverture, or after, shall be good 
and effectual in law, against the lessors, their wives and their 
heirs : provided that the wife be made a party to every such 
lease, and the lease be made by indenture in the name of the 
husband and wife, and she do seal the same, and that the rent 
be reserved to the husband and wife, and the heirs of the wife, 
according to her estate of inheritance in the same. And that 
the husband shall not in anywise alien, discharge, grant, or give 
away the same rent longer than during the coverture, except by 
fine levied by the husband and wife : but that the same rent 
shall remain, after the death of the husband, to the person 
to whom the lands would have gone, if no soch lease had been 
made. 

36. If the circumstances required by the statute are not ob- 
served, leases by husband and wife, of the wife's lands, are 
not binding on wives surviving their husbands. If the wives 
die in the lifetime of their husbands, their heirs may avoid 
them. 

36. At common law, leases made by ecclesiastics, of lands 
whereof they were seised in right of their churches, &c« were in 
many cases not binding on their successors : it was therefore 
enacted by the statute 32 Hen. 8. c. 28. that all leases for term 
of years, or life, by any persons having an estate of inheritance 
in right of their churches, shall be good and effectual against the 
lessors and their successors. 

37. There are several other statutes, by which all alienations 
by ecclesiastical persons are declared void, except leases for 
twenty-one years, or three lives: And as the statute 32 
Hen. 8. is called an enabling statute, these are called disabling 
statutes. 

38. The circumstances required by the statute 32 Hen. 8. 
and the subsequent statutes, to render leases made by tenants 
in tail, husbands seised in right of their wives, and ecclesiastical 
persons, valid and binding on their heirs and successors, are 
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chiefly these : — I. All such leases must be by deed indented, * !«»*• ^« »• 
not by deed poll, or by parol. II. They must be made to 
begin from the day of the making thereof, or from the making 
thereof. 

39. III. If there be an old lease in being, it must be sur- l<^e™- 
rendered or ended within one year next after the making of 

the new lease. Such surrender must be absolute, not con- 
ditional; for then the intention of the statute might easily 
be evaded by setting up such old lease again, upon breach of 
the condition. 

40. A surrender in law, by the taking of a new lease, either ^*2^" *' 
to begin presently, or on a day to come, seems a good surrender Poph. 9. 
within the statutes. For by taking such new lease, though to 
commence on a future day, the first lease is presently surren« 

dered, and gone ; and shall not continue till the day on which 
the new lease is to commence ; but by acceptance of such 
new lease, the first is immediately surrendered, because both 
leases cannot exist together. As the first cannot be dis- 
solved, or surrendered in part, it must be surrendered for the 
whole. 

41. A surrender, upon condition that the lessor should make 
a new lease within a week after, has been held good. 

42. The lessor of the plaintiff being a prebendary of Sarum, Wilson v. Car- 
brought an ejectment to avoid a lease made by his predecessor, 1201. 

as not being conformable to the proviso in the statute 32 Hen. 8. 
because the surrender of the former lease was with a condition, 
that if the then prebendary did not, within a week after, 
grant a new lease, the surrender should be void; whereby, 
as it was contended for the plaintiff, the old term was not 
absolutely gone ; but the lessee reserved a power of setting it 
up again. 

The Court gave judgment for the defendant, this being within 
the intent of the statute ; which was, that there should not be 
two leases standing out against the successor. Here the new 
lease was made within the week ; from thence it became an ab- 
solute surrender, both in deed and in law ; the whole was out of 
the lessee, without further act to be done by him. In the pro- 
viso in the statute, there was the word ended, as w^ll as surren- 
dered ; and could it be said that the first lease was not ended ? 
This was no more than a reasonable caution in the first lessee, 
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to keep some hold of his old estate, till a new title was made 
to him. 

43. The Stat. 18 Eliz. c. 1 1. s. 2. enacts, that all leases to be 
made by any ecclesiastical or collegiate persons, or others, within 
the Stat. 13 Eliz. c. 10. of any lands, &c. whereof any former 
lease for years is in being, and not to be expired, surrendered, 
or ended within three years next after the making of any such 
new lease, shall be void. And by the 3d section of 18 Eliz. 
all bonds and covenants for renewing any leases, contrary to 
the 13 Eliz. or this statute, are declared void. There are, how- 
4 Bac Ab, 64. ever, some cases in which a bishop, with the consent of dean and 

chapter, may make a concurrent leas6. 
1 Inst. 44. b. 44. IV. The duration of all leases made under these statutes 

must not exceed twenty-one years, or three lives ; but it may be 
for fewer years or lives. The intention of these statutes being 
only to abridge the power of making long and unreasonable 
leases, by reducing them to a determinate number of years or 
lives, which they should not exceed ; but might be made as much 
under as the party pleased. 
10 Rep. 62 a. 45. If a bishop makes a lease for four lives, and one of them 

dies in the lifetime of the bishop, so that at his death there are 
but three lives in being ; yet the lease will be void against his 
successor. For as it was originally void, no subsequent event 
could make it good. 
Baugh V. 46. If a lease be made to A. for the lives of B., C, and D., 

Cro. Ja. 76. It is a good lease to one for the lives of three other persons ; 

and a lease to three persons for three lives, is all one, within 

the intent of these statutes : for in both cases three lives are 

the measure of the estate created, which is all the statutes 

require. 

8 Reo. 69 b. 47. It appears to be understood, that a lease for sixty years, if 

case, infra, three lives shall so long live, is good within the stat. 32 Hen. 8., 

Ab.%.^?69. ^P^** ^ principle which will be stated hereafter. 

48. By the statute 14 Eliz. c. 11. s. 17. it is enacted, that 
the Stat. 13 Eliz. c. 10. shall not extend to leases of houses be- 
longing to any ecclesiastical persons, or bodies politic or corpo- 
porate, situate in any city, borough, town corporate, or market 
town, or the suburbs thereof; but that all such houses may be 
granted and demised as they might have been before the making 
of that statute, except capital or dwelling houses. But by the 
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19th section of this act, all leases for more than forty years are 
prohibited. It has however been held, that covenants for re- Crane v, 
newing leases of houses in towns, are not prohibited by the Hob. 269. 
18 Eliz., which only restrains leases made against the stat. 
13 Eliz. 

49. y. All leases made under these statutes, must be of lands i Inst. 44 b. 
or tenements whereto resort may be had, for the rent reserved, 
by distress ; for otherwise the heirs or successors of the lessors 
would be without any remedy for the recovery of the rent. These 
statutes do not therefore extend to advowsons, tithes, or other Tit 28. c. i. 
incorporeal hereditaments; but leases of tithes are now esta- 
blished by a particular statute. 

60. VL The statute 32 Hen. 8. does not extend to any 
leases of manors or lands which have not most commonly been 
letten to farm, or occupied by the farmers thereof, by the space 
of twenty years next before such leases thereof made. The 
intention of this clause was to prevent the persons enabled by 
the statute to demise, from making leases of their mansion 
bouses and demesnes, so as to bind their heirs or successors ; as 
that practice would have produced a great decay of hospitality. 

51. Varions opinions have been held upon the construction of Bac. Ab. Tit. 
this clause. The better of them seems to be, that it consists of 
two parts in the disjunctive : if either of them be observed, it is 
sufficient to support the lease. The first is — ** which have not 
most oommonly been letten.'' Which is general. The other is — 
— '* or occupied by the farmers thereof by the space of twenty 
years.'' — ^That the most natural and genuine meaning of the 
clause is, that the lands to be leased must either be such as 
have been most commonly letten ; that is such as are not re- 
puted part of the demesnes ; or such as have been occupied by 
the fanners thereof by the space of twenty years. 

62. If lands have been let or occupied for eleven years, or idem. 
more, at one or several times, within the twenty years next before 

a lease for twenty-one years, or three lives, it will be sufficient : 

and a demise by copy of court-roll will be considered as a suf- Baagh v, 

ficient letting within the statute. jac. 76. 

63. VI I. The statute 32 Hen. 8. further provides — " That 
upon every such lease there be reserved yearly, during the 
same lease, due and payable to the lessors, their heirs and suc- 
oeasors, to whom the same lands should come after the death of 

VOL. IV. F 
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the lessors, if no lease had been thereof madei and to whom the 
reversion thereof should appertain, according to their estates 
and interests, so much yearly farm or rent, or more, as had been 
most accustomably yielden or paid for the manors, &c. so to 
be letten within twenty years next before such lease thereof 
made. 

54. It has been a constant practice, ever since this statute 

was made, for bishops to take great fines upon the renewal of 

^ Ves. & Bea. leases, of which the validity has never been questioned. As to 

tenants in tail, there can be no doubt but that they may also 
take fines upon the renewal of leases, provided the ancient rent 
be reserved. 

65. By the stat, 18 Eliz. c. 6. it is required, that in all leases 
made by the colleges of Oxford, Cambridge, Winchester, and 
Eton, one third of the old rent be reserved in corn. 

56. It was formerly doubted whether ecclesiastical persons 
might make a lease of part of lands, which had been usually let 
for a certain rent, reserving a rent pro rata. But now, by the 
statute 39 & 40 Geo. 3. c. 41., it is enacted, that where any 
part of the possessions of any ecclesiastical persons shall be de- 
mised by several leases, which was formerly demised by one ; or 
where a part shall be demised for less than the ancient rent and 
the residue shall be retained in the possession of the lessor ; the 
several rents reserved on the separate demises of the specific 
parts, shall be taken to be the ancient rents ; with a proviso, 
that where the whole of such premises shall be demised in 
parts, the aggregate rents reserved shall not be less than the 
old accustomed rent ; and so in proportion where a part shall be 
retained in possession by the lessor. 
Dean and 57. VIII. The last rule to be observed in respect to leases 

Worcester's Under this statute is, that they must not be made without im- 
case,6Rep.37. peachment of waste. For if, as the preamble speaks, long and 

unreasonable leases are the chief cause of dilapidations, and of 

the decay of hospitality, much more would they be so, if they 

were made dispunishable for waste. 

Parsons and 58. Parsons and vicars are expressly excepted out of the 

Bac. Ab. Tit. Statute 32 Hen. 8. so that they are not, as other sole corpora- 

^'®^^' ^' tions, enabled by that statute to make any leases to bind their 

successors, without the confirmation of the patron and ordinary ; 
but remain as they did at common law. They are however not 
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restrained by the act of 13 Eiiz. from making leases for twenty- 
one years, or three lives ; but then such leases must not only be 
confirmed by the patron and ordinary, but must also be made in i BiDg.124. 
conformity to the eight rules already mentioned, otherwise they 
will not bind the successors. And they are restrained by the 
act of 13 Eliz. from making leases for any longer time, notwith- 
standing any confirmation, or conformity to the rules before 
mentioned. 

59. Tenants for life cannot make leases to continue longer Tenants for 
than their own lives. Thus if A., lessee for the life of B., i liut. 47 b. 
makes a lease for years, by deed indented, and after purchases 

the reversion in fee, and B. dies ; A. shall avoid his own lease; 
for he may confess and avoid the lease which took effect in point 
of interest, and determined by the death of B. 

60. Where the person in remainder or reversion joins with the i l^t. 46 a. 
tenant for life in making a lease ; it is considered, during the 6 Rep. 14. 
life of the tenant for life, as his lease, and the confirmation of 

the remainder-man or reversioner. After the death of the tenant 
for life, it is considered as the lease of the remainder-man or re- 
versioner ; and the confirmation of the tenant for life, (a) 

61. Where a tenant by the curtesy, or in dower, makes a lease Tenanuby tlie 
for years, and dies, the lease is absolutely determined : for dower. 
though their estates are quodam-modo a continuance of the estates 

of the wife and husband, yet it is a continuance only for life ; 
and having no power to contract for the inheritance, their leases 
or charges fall off with the estate out of which they were 
derived. 

62. As lessees for years may assign or grant over their whole Tenanu for 
interest; so they may lease it for any fewer number of years Bac. Ab. Tit. 
than those for which they hold it ; and such derivative lessee is >*«*•*•• 
compellable to pay rent and perform covenants, according to 

the terms contained in such derivative leases. 

63. By the statute 4 Geo. 2. c. 28. s. 6. reciting that leases 
for lives or years could not be renewed, without a surrender of 
all the underleases derived out of the same ; it is enacted, that 
all ftttare renewals of leases for lives or years shall be deemed 
good and valid, without the surrender of any derivative leases. 



(a) Tenanto for life are frequently enabled by powers to make leases for long tenns ; 
of which an account will be given in Ch. XVII. of this Title. — Noti toformtr tditian. 
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64. It is said in Bacon's Ab. that a guardian in sodtge, having 
not only an authority, but an interest in the lands descended to 
his ward, may make leases for years in his own name ; for he is 
quasi dominus pro tempore. But it has been determined that 
such leases become void, as soon as the ward attains his full age. 

65. A testamentary guardian, or one appointed pursuant to 
the statute 12 Cha. 2. c. 24. being the same in office and interest 
as a guardian in socage, may also, (I presume,) make leases for 
years. 

66. [ By the statute I Will. 4. c. 66. infants or their guardians, 
by the direction of the Court of Chancery or the courts of 
equity, of peculiar jurisdictions, are empowered to make and re- 
ceive surrenders of leaseholds, for the purpose of taking and 
granting renewed leases, ss. 12. 16. ; also to grant any leases un- 
der certain speciSed restrictions of any land of which the infant 
is seised in fee or in tail, or of any leaseholds in which he has an 
absolute interest, s. 17.] 

67. As executors and administrators may dispose absolutely 
of terms for years, vested in them in right of their testators or 
intestates ; so may they lease the same for any fewer number of 
years ; and the rents reserved on such leases will be assets in 
their hands. 

68. Joint tenants, coparceners, and tenants in common, may 
either make leases of their undivided shares, or else may all 
join in a lease of the whole. One joint tenant, coparcener, or 
tenant in common may also make a lease of his part to his com- 
panion ; for this only gives the lessee a right to take the whole 
profits, when before he had but a right to the moiety of them ; 
and he may contract with his companion for that purpose, as 
well as with a stranger. 

69. It has been stated, that by the general custom of most 
manors, copyholders may make leases for one and sometimes for 
three years ; and that they may, with the lord's licence, make 
leases for any number of years: but though a lease be made by 
a copyholder, not warranted by the custom, without licence 
of the lord, it is not absolutely void ; for the lessee may maintain 
an ejectment against strangers. 

70. All persons incapable of binding themselves by any other 
contract, such as persons of nonsane memory, 8cc. are of course 
incapable of making leases. But it has been stated that the 
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commilteeii of lunatics may now make leases of the lunatic's 
lands, under the direction of the Court of Chancery. 

71. [Irrespectively of the statute above cited,] an infant can- Infaats. 
not make a lease of his lands^ unless it be evidently beneficial to 

him. Where no rent is reserved, it has been held by some to be 

totally void, while others hold it to be only voidable. It appears Bac. Ab.Tit. 

however to be settled, that if an infant makes a lease for years, 

he cannot plead non est factum, but must avoid it by pleading the 

iq)ecial matter of his infancy ; which seems to favour the opinion 

of those who hold that the lease is not totally void. 

72. If an infant makes a lease reserving rent, it is prima fade Uem. 
good ; because it is presumed to be for his benefit. But it is 
voidable by the infant, when he comes of age ; or by his heir if 

he dies under age. If a case of this kind were now to arise, the 
principle upon which its validity would depend, would be, 
whether it was beneficial or not to the infant. As Lord Mans* 3 Burr. I8O6. 
field has observed, that very prejudicial leases may be made, 
though a nominal rent be reserved : that there may be most be- 
neficial considerations for a lease, though no rent be reserved. 
And that an infant may make a lease without rent, for the pur- 
pose of trying his title. 

73. Married women, being disabled by the common law from Married women. 
making any disposition of their real estates, during their cover- 
tore, cannot make leases; and therefore the stat. 32 Hen. 8. has 

enabled their husbands to make leases for them. 

74. [By the 13th & 16th sections of 1 Will. 4. c. 66. above cited, s. 68. 
married women, or any person in their behalf, are empowered by 

the direction of the courts of equity therein specified, to make 
and receive surrenders of leasehold property, for the purpose of 
taking and granting renewed leases. 

76. It should seem also that trustees having the legal estate Tnutees. 
may, in certain cases, where it is for the benefit of all par- Arniu! iRuss. 
ties,, grant leases, without any express power vested in them.] ^ ^' ^^' 

76. There are many cases in which leases made by persons Void and void- 
having only a particular estate in the lands, become absolutely ^ ^ ^^^* 
Toid by the death of the lessors ; and others where they are only 
voidable by the heirs, or persons in remainder or reversion. 
This distinction is frequently material; for where a lease be- Host. 211 b. 
comes absolutely void, by the death of the lessor, no acceptance 
of i^nt, or any other act by the heir, or person in remainder or 
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reversion, will make it good ; whereas, it a lease be voidable 
only, acceptance of rent will operate as a confirmation of it. 

77. All leases by tenants in tail not warranted by the statute 
32 Hen. 8. are voidable by the issue in tail. But if the issue 
accept of rent or fealty after the death of their ancestor ; or bring 
an action for the rent, or for waste, these acts will operate as a 
confirmation of the lease. 

78. With respect to leases made by tenants in tail conformable 
to the statute 32 Hen. 8., though binding on the issue, they are 
void as against the persons in remainder and reversion : so that 
no acceptance of rent by them will operate as a confirmation. 
As to leases not conformable to the statute 32 Hen. 8. they are 
of course void as to the remainder-man or reversioner. 

79. It has been stated that leases made by husband and veife, 
of the wife's land, though not conformable to the statute 32 
Hen. 8., are only voidable by the wife ; therefore acceptance of 
rent by her, after her husband's death, will operate as a confir- 
mation. And it is said that a lease by the husband alone, of his 
wife's land, is only voidable by the wife, not absolutely void. 
But some doubts are raised respecting this point by the late Mr. 
Serjeant Williams, (a) 

80. All leases made by tenants for life become absolutely void 
by their death ; so that no acceptance of rent, or other act, by 
the persons entitled to the remainder or reversion, will operate 
as a confirmation of them. 

81. A tenant for life made a lease for 21 years, and died be- 
fore the expiration of the term. The remainder-man sufiPered 
the tenant to continue in possession four or five years, received 
the rent Regularly during that time, then gave him notice to 
quit, and brought an ejectment 

Lord Mansfield said, — ^This was a void lease; but if it were 
voidable only, the acceptance of rent alone, unaccompanied with 
any other circumstance, was not a sufiScient confirmation. It 
could not be a confirmation, unless done with a knowledge of 
the title at the time ; or unless the remainder-man lay by, and 
suffered the tenant to lay out his money in improvements, in 
confidence of continuing tenant. But here it was a void lease; 
and in general a void lease was incapable of confirmation. 

(a) With respe^'t to the cases where leases made by ecclesiastical persons are vokf, 
or only voidable* the student is referred to Bacon's Ab. Tit. Lease, IL'-Note to former 

edition. 
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82. In a subsequent case Lord Mansfield held, that a lease, 
which was void against a remainder-man, could not be set 
up by his acceptance of rent, and suffering the tenant to make 
improvements after his interest became vested in posses- 
sion. 

83. A tenant for life made a lease for 99 years, if two persons Doe v.Butchtr 
should so long live. The remainder-man received rent and he- 
riots for several years from the lessee, who laid out considerable 

sums of money, after the death of the lessor, in improvements. 
Lord Mansfield said, there did not appear to have been any in- 
tention either to confirm the old lease, or to grant a new one : 
both parties had proceeded under a mistake, and had supposed 
the original lease to be good. Judgment was given that the lease SeealsoDoe v. 

« J Archer, 1 Bm. 

was not connrmed. Ac Pul. 531. 

84. The Court of Chancery has however held, that where a 
remainder-man accepted rent, and suffered the tenant to make 
improvements, knowing the defect in the lease, he should exe- 
cute a new lease to him. 

86. A tenant for life made a lease of a house under a power, stiles v. Cow- 
The lessee assigned over the premises to one Stiles, who rebuilt 
the house. After the death of the lessor the remainder-man 
accepted rent during six years, during which time the tenant 
built new offices. The remainder-man afterwards brought an 
ejectment against the tenant, and recovered the possession ; the 
lease not being made pursuant to the power. The tenant filed a 
bill in Chancery for an injunction to stay proceedings at law, and 
to be quieted in the possession of the house. 

Lord Hardwicke said, that where a remainder-man lies by, 
suffers the lessee or assignee to rebuild, and does not by his an- 
swer deny that he had notice of it ; these circumstances together 
would bind him from afterwards controverting the lease. De 
creed, that the defendant should execute a new lease to the 
plaintiff. 

86. [Lord Coke lays down the following distinction: That iiQ«t.2i6a. 
where a lease is made voidable only by the entry of the lessor for 
breach of a condition, the lessor may waive the forfeiture, and 
consequent right of entry ; but where the lease is made ipso facto 
void by the breach, there no subsequent recognition of the te- 
nancy can set it up. The following case is in conformity with 
the latter branch of the above distinction.] 



72 

FiDch V. 
Throckmorton, 
Cro.£liz.221. 
Poph. 53. 
Cro. Car.511. 



Tit. 13.C. 1. 
5.37. 

Roe V. Har- 
rison, 2 Temu 
R. 425. 



Goodright V. 
Davids, 
Cowp. 803. 



TUk XXXIL Deed. Ch. V. $. 87—91. 

87. King Philip and Queen Mary demiied the seat of the 
priory of Ravenstone, to T. Tbrockmortoa, for 70 years, render- 
ing rent, with a proviso, that upon non-payment within 40 days 
after the day it was due, the lease shoald be void. The rent was 
not paid within 40 days, in 9 Eliz., but afterwards the Queen's 
receiver accepted it, made an acquittance, as if it had been paid 
at the day; and continued to receive it till 30 Eliz., when the 
Queen granted the land. The non-payment of the rent in 
9 Eliz, within the 40 days, was found by oflEice, upon which the 
new grantee entered. The case was argued several times in the 
Exchequer, and all the barons agreed : I. That the lease be- 
came void immediately upon the non-payment of the rent, for 
the words were, that upon non-payment the lease should cease 
and be void. So that the land was discharged of the contract, 
and the patentee was no longer a termor ; nor, as Manwood said, 
a tenant at will, or at sufferance. II. That the acceptance of 
rent afterwards, oould not make a void lease good. 

A writ of error was brought before the Lord Keeper and the 
Lord Treasurer, when the judgment was affirmed, for this 
reason, that the proviso should be taken to be a limitation 
to determine the estate, and not a condition to undo the 
estate; which could not be defeated, in case of a conditiiMi, 
but by entry. 

88. [The following authorities support the former branch of 

a 

the above distinction ; that if the lease is merely voidable by the 
entry of the lessor for breach of condition, there the lessor may 
waive the forfeiture ; so that if he] accepts rent after the breach 
of the condition, he cannot take advantage of it, unless be was 
ignorant of such breach ; in which case acceptance of rent will 
not bar him. 

89. In Pennant's case, the lessee aliened without licence, for 
which the lessor entered. The lessee said, that before the re- 
entry, the lessor accepted rent; to which the lessor replied, that 
before the receipt of rent he had no notice of the alienation. It 
was adjudged for the plaintiff. 

90. But where the lessor has notice of the breach of a condi« 
tion, and afterwards accepts rent, it will operate as a waiver of 
the forfeiture, and a confirmation of the lease. 

91. In a lease for 21 years, there was a covenant that the 
lessee should not underlet, assign, or transfer the premises, with- 
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oat the assent of the lessor ; with a power of entry in case the 
lessee did not observe the covenant. The lessee underlet part of 
the premises, but with the knowledge of the lessor, who accepted 
rent accrued after such underletting. 

Lord Mansfield said, that to construe the acceptance of rent, 
due since the condition broken, a waiver of the forfeiture, was 
to construe it according to the intention of the parties. Upon 
the breach of the condition, the landlord had a right to enter. 
He had full notice of the breach, and did not take advantage of 
it, but accepted rent, subsequently accrued ; that showed he 
meant the lease should continue. Cases of forfeiture were not 
favoured at law ; and where the forfeiture was once waived, the 
Court would not assist it. 

92. [But by modern authorities it is now settled, that, not- Red6v.Farr, 
withstanding the proviso in the lease declares that it shall be 121. Doe v. 
ipso facto void, to all intents and purposes, the lease is never- ^^idf'40L*'' 
theless not entirely vacated by a breach of condition, but only Arn»byf>.Wood- 
as agamst the lessee ; and it leaves the lessor the option of enter- Cnsss. 619. 
ing for the fwfeiture, or not, at bis pleasure. This modern ver- br^ge',9ib.376. 
sion of the ancient rule is founded upon principles of justice ; ^^ ^'a^Ta\ 
for, according to the old distinction, the lease would virtually be 428. Roberts v. 
determinable at any time at the will of the lessee, who, by not ^cMan. 443.' 
paying his rent, would be at liberty to insist that the lease was 

at an end.] (a) 

93. All persons whatever, though they be idiots, lunatics, who may be 
infants, or married women, may be lessees ; because a lease is 
always presumed to be beneficial to the person who takes it. 
Where the lessees labour under any disabilities, at the time 
when the lease is made, they may upon the removal of their dis- 
abilities, avoid such leases ; but if they continue to occupy the 
things demised, after such removal of their disabilities, the lease 
becomes good. 

[Cooris of law and equity will relieve against the forfeitare of the lease, by tbe te- 
nant's omitting to pay rent, upon his satisfying the landlord the rent and any damage be 
nay have sustained by the omisaion. Doe v. Roe, 4 Taunt. 883. Wadman v. Calcraft, 
10 V«k 67. The principle upon which such relief is giauted, it, that payment of 
mooey is a complete compensation, and will put the party in the same situation as he 
would have been in if no breach had occurred, but where this compensation cannot be 
made, relief will not be granted. Reynolds v. FiU, 2 Price, 212. 19 Ves. 134. Rolfe 
t. Harris, 2 Price, 206 Green v. Bridges, 4 Sim. 96. Supra, Vol. II. p. 31. s. 36.] 
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Exchange. 
1.62. 



1 Inst. 51 b. 



1 Inst. 50 b« 
Lit. 88. 64, 65. 



Section I. 

An exchange is a mutual grant of equal interests, the one in 
consideration of the other. " As if (says Littleton) there be two 
men, and each of them is seised of one quantity of land in one 
county, and the one granteth his land to the other, in exchange 
for the land which the other hath ; and, in like manner, the other 
granteth his land to the first grantee, in exchange for the land 
which the first grantor hath." 

2. There are five circumstances necessary to an exchange :— 
I. That the estates given be equal. II. That the word 
excambium, exchange, be used; which cannot be supplied by 
any other word, or described by any circumlocution. III. That 
there be an execution by entry, or claim, in the life of the 
parties. IV. That, if it be of things that lie in grant, it be 
by deed. V. That if the lands lie in several counties, it be by 
deed indented ; or if the things lie in grant, though they be in 
one county. 

3. With respect to the first of these circumstances, it is only 
necessary that the equality be in the quantity of the estates 
exchanged ; as an estate in fee for an estate in fee ; an estate 
for life, for an estate for life ; and not in the value, quality, or 
manner of the estate. Therefore an estate in joint tenancy may 
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be exchanged for an estate in common. So lands may be ex- 
changed for rents, commons, or any other inheritance concern- 
ing lands. And it is said in Bustard's case that an estate in 4 Ren. 122 b. 
reversion, expectant on an estate for life, may be given in ex- Cro.Wii.9C«. 
change for land in possession ; for in such case the parties are 
not deceived. 

4. An estate tail may be exchanged for an estate in fee, which 1 Inst, so b. 
will continue good till avoided by the issue in tail. A base fee 

may be exchanged for an estate in fee simple. A man may give 
an estate for the life of the donee in exchange for an estate for 
another's life ; for the estates are equal, both being estates of 
freehold. Roll says, that an estate for three lives may be given 
in exchange for an estate for one life, for both are estates of free- 
hold, and so equal; and it has been stated that an exchange tu. 4. 
between a tenant in tail after possibility of issue extinct, and a 
bare tenant for life, is good ; for with respect to duration, their 
estates were equal. 

5. With respect to the necessity of the word exchange, it is Perk. s. 53. 
said by Perkins, and also in the Touchstone, that the word 
permutatio, or some other word of like effect, may supply it. 

But if .A., by deed indented, give to B. an acre of land in fee 
simple, or for life, and by the same deed B. gives to A. another 
acre of land in the same manner, this cannot enure as an ex- 
change; and therefore if there be no livery of seisin it would be 
utterly void. 

6. An exchange must still be executed by entry in the lifetime I at. s. 62. 
of the parties, for as livery of seisin is not necessary* the parties ^' 
have no freehold, in deed or in law, in them, till entry. There- 
fore, if both the parties die before the entry of either, the ex* 
change is void ; for the heir of one cannot enter and take it as a 
purchaser, because he is named only to take it by way of limi- 
tation of estate, in coiirse of descent. But if one enters, and 

the other dies before entry, his heir may enter. 

7. Since the statute of Frauds every exchange must be by Ante, c. 2. 
deed in writing ; and where an exchange is made by lease and 
release containing mutual conveyances to the parties, as is now 
the general practice, no entry is necessary, for the statute of Uses 
executes the possession ; and all incidents annexed to an ex- 
change at common law will be preserved. 
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8. In every deed of exchange there is an implied warranty, 

arising from the word excanJnum, of which an account will be 

given in a subsequent chapter of this title. 

mamay ex* g^ ^j p^ygons who are capable of conveying their lands by 

1 iDKt. 50 b. «Qy common assurance, may, of course, exchange them with 

others. If an infant exchanges lands and enters on those taken 
in exchange, and continues to hold them after he attains his full 
age, the exchange becomes perfect ; for it was not originally 
void, because the entry of the infant was equivalent to livery; 
as well as in respect to the recompense ; but only voidable. 
^^?'tu?35?' ^^* ^^ l^tt^hand and wife exchange the lands of the wife for 
c. 10. other lands, the wife may, after her husband's death, avoid 

the exchange, though she should join with her husband in a fine 
of the lands taken in exchange. But if the wife agrees to the 
exchange, after her husband's death, she can never avoid it. 
nT^?**?^' 11. After the statutes 1 & 13 Eliz. no exchange of lands 
C.2. s. 11. belonging to the church, by an ecclesiastic, bound the suc- 
cessor, though a full equivalent were given. But now it is 
otherwise. 
Can only be be- 12. Littleton speaks of an exchange as of a transaction be* 

tween two par- "^ ° , , 

ties. tween two persons ; and Mr. Hargrave says, it was held in a 

n. 1. late case, that an exchange, in the strict legal sense of the word, 

could not be between three parties, the principle of it not being 
applicable to more than two distinct contracting parties; for 
want of the mutuality and reciprocity on which its operation ao 
entirely depends. For, first, the consideration of an exchange, 
and the implied warranty to it, is the receiving something with 
warranty from the same person to whom something with war* 
ranty is given ; but if there could be three distinct parties, each 
would give to one, and receive from another. Secondly, the im^ 
plied condition of re-entry is, that it may be made on him whose 
title fails : but if there could be three parties to an exchange, 
then each person would be liable to re-entry for the fault of 
another's title, as well as of his own. 
I Inst. 61 a. 13. Although there cannot be more than two distinct parties 

s'wils 496. to an exchange, yet there may be more than two persona. Thus 

an exchange between two joint tenants, and two tenants in com* 
mon, is good ; for although four persons are named, yet they 
constitute only two distinct parties. The same observation ap- 
plies to any number of persons, if so conjoined in the mutuality 
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of giving and receiving in exchange, as to tnake only two distitict 
relative parties. 

14. It has been stated that joint tenants^ coparceners, and te- Partition. 
nants in common, may make a voluntary partition of their es^ 
tates. The instrument to effect this is called a deed of partition, 
by whicli the lands are divided into distinct portions, and allotted 
to the several parties, who take them in severalty. In the old 
deeds of partition, it was merely agreed that one should enjoy a 
particular part, and the other, another part, in severalty, which 
must have been executed by entry; but now it is usual for 
the several parties mutually to convey to each other the dif- 
ferent estates which they are to take in severalty, under the par- 
tition. 

16. By the common law, coparceners, being compellaUe to 
make partition, might have done it by parol only ; but joint te- 
nants, and tenants in common, must have done it by deed. The 
statute of Frauds has abolished this distinction, and made a deed Ante, c. 3. s. i. 
equally necessary in all cases. 

16. Every partition between coparceners has annexed to it a infra, c. 25. 
warranty in law. In all other deeds of partition there is no im- 
plied warranty : but it is usual to insert mutual covenants for the 

title. 

17. It has been stated, that an agreement by the husbands of Tit. is. c. 2. 
two joint tenants to make a partition, and a partition made under 

such an agreement, will not bind the inheritance of the wives, idem, a. 46. 
It has also been observed, that an agreement to make a par- 
tition will operate in equity as a severance of an estete in joint 
tenancy. 

18. By the common law, where a man had the actual posses- Releaae. 
sion and right of property in lands, he could only convey them 

by feoffment with livery of seisin. But as it firequently hap- 
pened that the actual possession was in one person, and the right 
of possession, or right of property, in another ; where the person 
who had the right of possession, or right of property, was willing 
to convey those righto to the person who had the aotnal posses- 
sion, it was done by a discharge of his right to the person in 
possession^ which species of conveyance acquired the name of a 
release. A feoffment would, in such a case, have been useless ; 
for it could not transfer the possession, as the person was in pos- 
session already. 
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^ 19. A release is therefore a conveyance of a right, to a person 
in possession. Thus, it has been stated^ that where a person 
was disseised, the disseisor acquired the possession; but the 
right of possession and property remained in the disseisee. Now 
if the disseisee agreed to transfer his rights to the disseisor, 
the proper mode of carrying such an agreement into execu- 
tion was by a release, the disseisor having already the pos* 
session. 

20. The operative words of a release are, remisisset relarasse, et 
quktum clamasse; reraise, release^ and for ever quit claim. Be- 
sides which, there are other words, such as renuniiare, acquietare. 
And where a lessor granted to his lessee for life that he should 
be discharged from the rent, this was held to amount to a release. 
Littleton says, a release of all demands is the best and strongest 
release. And Lord Coke observes, that the word demand is the 
strongest word in the law, except the word claim ; that a release 
of all demands discharges all sorts of actions, rights, and titles, 
conditions before and after breach, executions, appeals, rents of 
all kinds, covenants, contracts, recognisances, statutes, &c. 

21. Releases of land, in respect to their operation, are divided 
into four sorts. I. Releases that enure by way of miiter Restate. 
II. Releases that enure by way of ntUter le droit. III. Releases 
that enure by way of enlargement; and, IV. Releases that enure 
by way of extinguishment. 

22. When two or more persons become seised of the same es- 
tate by a joint title, either by contract or descent, as joint te* 
nants or coparceners, and one of them releases his right to the 
other, such release is said to enure by way of mitter Vestate. For 
where two several persons come in by the same feudal contracts 
one of them may discharge to the other, the benefit of such con- 
tract, by a release ; because no notoriety is needful, for there was 
a sufficient notoriety in the prior feudal contract. Thus two co- 
parceners come into one entire feud, descending from their ances- 
tor ; they may therefore release privately to each other, because 
they take by the former descent, which established them in pos- 
session without notoriety. But since coparceners do also trans- 
mit distinct estates to their children, they may pass their estates 
by distinct feoffments. 

23. As to joint tenants, they can only pass their estates to one 
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another by release ; for they all come in by the first feudal con- 
tract, and therefore a second feoffment cannot give any further 
title, or notoriety ; because every person is supposed to be 
in by his elder title, which in the case of joint tenants is 
the original feoffment ; so that a second feoffment would be 
useless. 

24. In consequence of the privity which must necessarily exist 1 insL 273 b. 
in releases that enure by way of mitter testate, a fee will pass by 

such a release, without any words of limitation. For the parties 
are not in by the release, but by the original feudal contract, 
which passed an inheritance ; and the release only discharges the 
pretensions of one of them to the other. So that where one joint 
tenant or coparcener releases to the other, the releasee is in by 
the original conveyance ; and such release is not considered as 
an alienation. 

25. One tenant in common cannot release to his companion. Tit. 20. 
because they have distinct freeholds ; but they must pass their 
estates by feoffment. For as they were created by different acts, 

and different liveries, they must also pass to each other by dis- 
tinct liveries. 

26. Releases are said to enure by way of mitter le droit , where Mitter le droit. 

Lit* 8a 466. 

a person who has been disseised, releases to the disseisor, or to Giib.Ten. 56. 
his heir or feoffee, who, being in possession, is therefore capable 
of taking a release of the right. And as in cases of this kind 
nothing but the bare right passes, the release is said to enure by 
way oi mitter le droit, that is, transferring the right. 

27* No words of limitation are necessary in a release of this Lit. s. 467. 
kind : for if a release of right be made to a person seised in fee, 
for a day or an hour, it will be as strong as if it were made to the 
releasee and his heirs for ever. 

28. Releases enure by way of enlargement of estate, when the Eolargement of 
possession and inheritance are separated for a particular time, Lit. s.' 465. 
and he who has the reversion and inheritance releases all his ^ ^^' * 
right and interest in the lands to the person who has the parti- 
cular estate. Such releases are said to enure by way of enlarge- 
ment of estate, and to amount to a grant and attornment ; be- 
cause they transfer the legal estate to the releasee as effectually 
as a feoffment with livery. But to render this kind of release 
good, it is necessary that there should be a privity of estate 
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between the releasor aiid the releasee; and also that the re- 
leasee should have such an estate as is capable of being enr 
larged. 

1 Inst. 270 a. 29. With respect to privity of estate, if a person makes a lease 

for years^ the lessee is of course capable of taking a release from 

Tit. 8. c 1. the lessor, because there is a privity between them. But in this 

case, the lessee must have entered on the lands before the execu- 
tion of the release ; for till entry he has only an interesse ter^ 

1 IniL 270 b. wUdp which is not papable of being enlarged. If, however, a 

man makes a lease for life, remainder for life, and the first leasee 
dies,, a release to him in remainder is good, before he enters, to 
enlarge his estate. 

1 init 273 a. 30. If A. makes a lease to B. {or life, and the lessee makes a 

lease for years, and afterwards A. releases to the lessee for years ; 
it will not enlarge his estate, because there is no privity between 
A. and the lessee for years. So if a person makes a lease for 
twenty years, and the lessee makes a lease for ten years, if the 
first lessor releases to the second lessee, his release will be vend 
for want of privity of estate. 

Lit. s. 4eo. 31. A release to a tenant at will operates so as to enlai^ his 

1 init. 270 b. ^ii^^^ because there is a privity between him and the lessor. 

But a release to a tenant at sufferance is void, for want of pri- 

Lit 8. 462» &c. vity. A release to a cestui que use by the feofibes to uses, was 

sufficient to enlarge his estate ; because the ceUui que use was 
tenant at will to the feoffees, and there was a privity between 
them. From which it may be concluded that a release to a 
cesHd que trust, by the trustee, would now operate to enlarge the 

1 Inst 270 b. estate. A release to a person having an estate by statute mer* 

Tit- Id r o «f 

chant, statute staple, or elegit, will operate to enlaige their 
estates. 
1 lait. 278 b. 32. If a feme covert be tenant for life, « release to her hus- 
band will be good ; because there is both privity, and an estate 
in the husband, whereupon the release may enure ; for by the 
marriage, the husband acquired a freehdd estate in right of his 
wife. 
1 Inst. 270 a. 33. Lord Coke says, a release which enures by way of en- 
°*^' largement, cannot operate without a possession. This must be 

understood to mean, not that an actual possession is necessary, 
but that the release^ has an estate actually vested in him at the 
time of the release, which is capable of being enlarged by such 
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release. Thus, if a tenant for twenty years makes a lease to B. 
for five years, and B. enters, a release to the first lessee is good» 
for the possession of his lessee was his possession. So if a man 
makes a lease for years, remainder for years, and the first lessee 
enters, a release to the person in remainder for years, is good to 
enlarge his estate. 

34. Releases which operate by enlargement of estate, require Lit. s. 465. 
the same technical words of limitation as feoffments or grants. 
Thus, if a lessor releases to his lessee for years all his right in 
the lands, this will only pass an estate for life. 

36. In some cases where the release cannot enure by way of ExtingoUh- 
miiier le droU, it will operate by way of extinguishment. Thus, 
if a lord releases his seigniory to the tenant, or if a person having 
a rent or common, releases it to the terre-tenant, these releases 
are said to operate by way of extinguishment ; because the 
tenant cannot have services or rent to receive of himself, nor can 
he take common in his own land. 

36. If a lease for years be made to commence presently, re- i int. 270 a. 
serving rent, and before the lessee enters, the lessor releases to Ante, s. 29. 
him all his right in the land ; though this cannot enure to en* 

large his estate, yet it will operate as an extinguishment of the 
rent. 

37. Littleton says, if a tenant for life lets the land over to s. 470. 
another, for term of the life of the lessee, remainder over to ano- 
ther in fee, and the lessor, or owner of the inheritance, releases 

to the person to whom the tenant made the lease, he will be 
thereby for ever barred, though no mention is made of his heirs ; 
for at the time of the release the lessor had no reversion, but 
only a right to have the reversion. Lord Coke, in his comment 
on this passage, observes, that the release to the lessee does not 
enure by way of miiier le drcii, for then should he have the 
whole right ; but by way of extinguishment, in respect of him 
who made the release; and that it shall enure to him in re- 
mainder. 

38. Not only estates in land, but all interests, rights, and pro- Whatmay be 
fits, arising out of, or annexed to, land, may be released. It is, Umpet'scaae, 

10 Him. 46 

however, a mle of law, that no possibility, right, title, or thing ^ 
in action, shall be granted or released to a stranger, for that 
would be the occasion of multiplying suits. Thus Lord Chief Ten. 63. 
Baron Gilbert says, ** A release of all a man's right sopposeth 

VOL. IV. 6 
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that he has a right, for he cannot transfer a right which he has 
not; if he has nothing, nothing can pass by the conveyance, 
and it countenanced maintenance to transfer possibilities.'' 
Hence a son cannot release to his father's disseisor, in the life- 
time of his father, because he has no right to the land then. 

1 init. 265 1. ^Q^ iQ ^xsich. a case the son might enter on the land against his 

own release. 

&bf*^' ^® ■' 39. All rights, titles, and actions, may, however, be released to 

the terre-tenant, for securing his repose and quiet, and for avoid- 
ing suits. Therefore a right or title to an estate of freehold* in 
prasenti or futuro, may be released in five ways. I. To the 
tenant of the freehold in fact, or in law, without any privity. — 
XL To the person in remainder. III. To the person entitled to 
the reversion, without any privity. IV. To the person who has 
a right only in respect of privity : as if the tenant be disseised, 
the lord may release his services, in respect of the privity and 
right, without any estate. V. In respect to privity only, with* 
out right: as if tenant in tail makes a feoffment in fee, the 
donee, after the feoffment, has no right ; yet in respect of the 
privity only, the donor may release to him the rent, and all ser- 

Infn, c. 19. vices, saving fealty. But a bare authority cannot be released, 

nor a power collateral to the land. 

Confirmatioii. 40. A Confirmation is of a nature nearly similar to a release. 

1 lost. 295 b. Lord Coke defines it to be — '' A conveyance of an estate or right 

in esse, whereby a voidable estate is made sure and unavoidable ; 
or where a particular estate is increased." 

41. The firat part of this definition may be illustrated by the 
1. 516. following case put by Littleton. Where a person lets land to 

another for term of his life, who lets the same to another for 
term of 40 years, by force of which he is in possession ; if the 
lessor for life confirms the estate of the tenant for years, by deed, 
and afterwards the tenant for life dies, during the term; this 
deed will operate as a confirmation of the term for years; 

42. As to the latter branch of the definition ; whenever a con- 
firmation operates by way of increasing the estate, it is similar in 
every respect to a release that operates by way of enlargement, 
for there must be privity of estate, and proper words of limita- 

LU. fl. 517. tion. Thus in the case put by Littleton, it is said that if the 

lessor for life had released to the tenant for years, in the lifetime 
of the tenant for life, the release would have been void, for 
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want of privity between the lessor for life^ and the tenant for 
years. 

43. The proper technical words for a confirmation are, ratify, 
approve^ and confirm. But Littleton says^ that the word dedi^ a. 53U 
or the word concessi, has the same effect in substance, and shall 

enare to the same intent, as the word cofifirmavi. Thus if a 9 Rep. 142 1. 
disseisee conveys to the disseisor by the words dedi or concesd, it 
will operate as a confirmation. 

44. No words of limitation are necessary in the case of a dis- Lit. ss. 519, 
seisin ; a confirmation by the disseisee to the disseisor, of his 

estate, wtald give him a fee simple without the word heirs ; it 
would be the same tf the estate of the disseisor had been con- 
firmed for a day or an hour only. 

45. If a disseisor makes a lease for 100 years, the disseisee i Inst. 297 &. 
may confirm parcel of those years, but then it must be by apt 

words ; for he must not confirm the lease or demise, or the estate 
of the lessee, for then the addition, for parcel of the teim, would 
be repugnant, when the whole was confirmed before ; but the 
confirmation must be of the land, for part of the term. So may 
the confirmation be of part of the land : as if it be for 40 acres, 
he may confirm 20, 8cc. But an estate of freehold caanot be 
confirmed for part of the estate, for that the estate is entire, and 
not several, as years are. 

46. Littleton says, if a man lets land to another for life, and >• ^^4. 
after confirms his estate which he hath in the same land, to hold 

his estate to him and his heirs, this confirmation to his heirs, is 
void ; for his heirs caanot have his estate, which was but for term 
of his life. If he confirms his estate by these words, to have the 
same land to him and his heirs, this confirmation will give him 
an estate in fee simple ; because it applies to the land, and not 
to the estate in the land. 

47. A confirmation does not strengthen a void estate. Con- l lost. 295 u 
fitmatio est nulla, ubi donum precedens est invalidum, et td>i 

donatio nulla est, nee videbit confirmation For a confirmation 
may make a voidable or defeasible estate good; but cannot 
work upon an estate that is void in law» 
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Sarmnder. A SURRENDER, sursum redditio, 18 of a natare directly opposite 

to a release ; for as that operates by the greater estate descend- 
ing upon the less, a surrender is the falling of a less estate into 

I Inst. 337 b. a greater. Lord Coke defines it to be a yielding up of an eatate 

for life or years, to him that hath an immediate estate in re* 
version or remainder, wherein the estate for life or years may 
drown, by mutual agreement between them. 

2. A surrender immediately devests the estate out of the sur- 
renderor, and vests it in the surrenderee ', for this is a conveyance 
at common law, to the perfection of which no other act but the 
bare grant is necessary. And though it be true that every grant 
is a contract, and there nrast be actus contra nc^tim, or a mu- 
tual consent, yet that consent is implied ; for a gift imports 

Ante,c.i.s.29. a benefit, and an assumpsit to take a bentfit may well be pre- 
sumed. 

3. Though an estate once surrendered is merged and destroy- 
ed, as between the surrenderor and surrenderee ; yet it ia not 
so as to strangers, whose rights are preserved. Thus if a tenant 
for life grants a rent-charge, and after surrenders his estate, the 
rent-charge shall continue. So if a lessee for life makes a lease 
for years, rendering rent, and afterwards surrenders his estate, 
the lease for years shall continue, but the surrenderee will not 
have the rent upon the lease for years. 

[But where the original lease is forfeited by breach of a condi- 



Touch. 301. 
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tion, the under-lease would also be defeated. In the instance of 
surrender it would be a manifest injustice, if the original lessee 
could, by subsequent alienation of his term, destroy the interest 
of his under-lessee, created by prior alienation. But in the case 
of forfeiture, the situation of the under-lessee is materially dif- 
ferent ; for the original lessee, and all those claiming under him, 
can only take, subject to the conditions of the original lease : 
and in this respect the maxim applies cessanU statu primitivo 
cessat atque derivativus.'] 

4. The technical and proper words of this conveyance are, 
surrender and yield up ; but any form of words by which the 
intention of the parties is sufficiently manifested, will operate as 

a surrender. Thus if a lessee for years remise, release, dis* Perk. s.G07. 
charge, and for ever quit claim his lessor, all bis right, title, or 
interest in or to such lands; it will amount to a surrender. So Smith v. 
if a lessee for life leases to the lessor, for the life of the lessee; iTerro.^R.'44i. 
this is a surrender. 

5. Formerly a surrender of lands might have been made with- Must be by 
out deed or livery ; but as to incorporeal hereditaments, whereof writing. 

a particular estate could not commence without deed, they could ^ ^°^^* ^^^ ^* 

only be surrendered by deed. An estate by the curtesy or in 

dower, in an advowson or rent, though it began without deed, 

could not be surrendered without deed. So if a lease for life 

were made of lands, remainder for life, though the remainder 

began without deed, yet because remainders and reversions 

lie in grant, the remainder could not be surrendered without 

deed. 

6. A deed is still necessary to create a surrender, where it 

was formerly required. And now, by the statute of Frauds, Ante, c 2. 
no surrender is valid unless it be by deed or note in writing, '' 
signed by the party so surrendering, or their agents there- Farmer v. 

ii»ti I'lt •• I 1 Rogers, 2 Wils. 

unto lawfully authonsed by wnting, or by act and operation R.27. 
of law. 

7. It was held by Lord C. B. Gilbert, that upon the true Magennis v. 
construction of this statute, a lease for years could not be sur- Gilb. R. 236. 
rendered by cancelling the indenture; because the intent of the 

statute vras to take away the manner they formerly had of trans- 
ferring interests in lands by signs, symbols, and words only. — 
Therefore, as livery of seisin on a parol feoffment, was a sign 
of passing the freehold, before the statute, but is now taken away 
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by the statute* so the caDceUing of a lease was a sign of a sum 
render before the statute, but is now taken away, unless there 
be a writing under the hand of the party. The words, '' by act 
and operation of law/* were to be construed a surrender in law^ 
by the taking a new lease* which being in writing, was of equal 
notoriety with a surrender i& writing, 

8. [All persons capable of alienating lands, may surrender any 
particular interest therein. By the stat. 1 Will. 4. c. 65. s. 12. 
repealing the 29 Geo. 2. c. 31. it is enacted* that iaall cases 
where any person under the age of 21 years, or a feme covert, is 
or shall become entitled to any lease or leases for life or years, it 
shall be lawful for such person under the age of 21 years, or for 
his or her guardian* or other person on his or her behalf; or for 
such feme coTert* or any person on her behalf; to apply to the 
Court of Chancery in England r the courts of equity of the 
counties palatine of Chester* lAUCaster, and Durham, or the 
courts of Great Session of the principality of Wales, respectively^ 
as to land within their respective jurisdiction by petition or 
motion, in a summary way ; and by the order and direction of 
the said courts respectively, such infant or feme covert, or his 
guardian, or any person appointed in the place of such infant or 
feme covert* by the said courts respectively shall and may be 
enabled from time to time by deed or deeds to surrender such 
lease or leases* and accept and take in the place and for the be- 
nefit of such person under the age of 21 years, or feme covert, 
one or more new lease or leases of the premises comprised in such 
lease, surrendered by virtue of this act; for and during such 
number of lives* or for such term or terms of years determinable 
upon such number of lives, or for such term or terms of years 
absolute, as was or were mentioned or contained in the lease 
or leases so surrendered, at the making thereof respectively, or 
otherwise* as the said courts shall respectively direct 

9. By the 13th section of the same act, a similar provisioi^ 
is made* authorising committees of lunatics, by direction of the 
Lord Chancellor* to surrender leases for the purpose of re- 
newal.] 

10. To make a surrender good* the person who surrenders 
must be in possession ; and the person to whom the surrender 
is made must have a greater estate, immediately in remainder or 
reversion, in which the estate surrendered may merge. 
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11. Thus if a lessee for life or yeara be ousted by a stranger. Perk. si. 599, 
and afterwards surrenders to his lessor, it will be void ; because 
he bad but a right at the time of the surrender. So if a woman 
has a title to dower, and surrenders to the person against whom 
she ought to have dower, it is void» for the same reason. It fol- l>oe v. Walker, 

, ^ 5 Bar. & Ores. 

lows that a lease for years* to commence at a future day; cannot in. 
be surrendered ; for there is nothing in the lessee, in possession, Tit.8.c.i.8.io. 
before the commencement of the lease, nor has the lessor a re- 
version before that time. 

12* To make a surrender good, there must be a privity of Plowd. 541. 
estate between the surrenderor and the surrenderee. Thus if 
a tenant for thirty years makes a lease for ten years, and the 
lessor and lessee join in a surrender to the person in reversion 
in fee, the surrender is good for both the estates ; yet the lessee 
for ten years could not surrender by himself for want of privity ; 
but when the other joined with him, his surrender shall be taken 
in law to precede, and the surrender of the lessee for ten years, 
to follow ; so that the same shall be good. 

13. An estate at will is not surrenderable, because it is at the Cro. eHz. 156. 
will of both parties ; and either party may determine his will, 

without the formality of a surrender. 

14. It was formerly doubted whether a lessee for years could 
surrender to a person who had the reversion only for years ; but 
this point appears to have been settled by a determination in 

36 Eliz., in which it was laid down — I. That if the term in re- Hughes v. 

. - - . •11 'ii Robotham, 

version be greater than the term in possession, the lesser will cro. eHz. 302. 
merge in the greater; as 10 years may be surrendered and merge Ab^xhl'^IJ^ 
in 12 or 14 years. II. That though the reversion be for a less «• ^•, 

•^ ^ lit Stephens «. 

number of years, yet the surrender will be good, and the first Bridges, 
term merged : as if one were lessee for 20 years, and the reversion 55, ' 
expectant thereon was granted to another for a year, who granted ^^v^* ^^^' ^* 
it over to the lessee for 20 years, this would operate as a surrender Infra, Tit. 39. 
of the 20 years' term, as if he had taken a new lease from his 
lessor for one year : for the reversionary interest coming to the 
possession drowns it : and the number of years is not material ; 
for as he may surrender to him who hath the reversion in fee, so 
he may to him who hath the reversion for any less term. And. 
therefore, Popham held, that where lessee for 20 years makes a 
lease for 10 years, and the lessee for 10 years surrenders to his 
lessor, viz. the lessee for 20 years, this is good ; and the lessor 
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shall have so many of the years as were then to come of his for- 
mer term of 20 years ; that is, as it seems, so many years as were 
to come of his reversion shall now be changed into possession. 
And he held further, that if sach lessee for 20 years had made 
auch lease for 10 years, and then granted over the reversion for 
10 years only, viz. no longer than the lease for ten years was to 
continae, and such lessee for 10 yean had attorned, then the 
grantee of the reversion should have the rent and services, and 
the grantor the residue of the 20 years. And that the lessee for 
10 years might surrender to the grantee of the reversion for 10 
years ; and he thereby would have the possession for so many 
years as were then to come of his reversion. And if he had a less 
term in the reversion, than the lessee himself had in the po ss es 
sion, it should go to the benefit of the first termor for 20 years, 
who was his grantor : for the term in possession was quite gone, 
and drowned in the reversion, to the benefit of those who had 
the reversion thereupon, having regard to their estate in reyer* 
sion, and not otherwise. 

16. An assignment is properly a transfer of some particalar 
estate or interest in lands* but is usually applied to the transfer 
of a term for years. It differs from a derivative lease in this cir^ 
cumstance« that by such a lease the lessor conveys an interest 
less than his own* reserving to himself a reversion ; whereas in 
an assignment, the assignor parts with his whole interest in the * 
thing assigned, and puts the assignee in his place. 

1 6. Where a person transfers all his term to another, reserv* 
ing rent to himself; this is not an assignment but an under- 
lease. 

17. A. having a term for years, whereof one year and three 
quarters was to come, agreed with B* that he should have the 
premises for the remainder of the term, paying the same tent to 
A. as was reserved upon the original lease. It was held, that 

1 Doug. 187. n. this was an underlease, and not an assignment. 

18. The proper technical words of an assignment are, assign, 
transfer, and set over. But the words give, grant, bargain, 
and sell, or any other words which show the intent of the par- 
ties to make a complete tmnsfer, will amount to an asatgn^ 

ment* 

19. No consideration is necessary to support an assignment 
of a term for years ; for the tenure, attendance, and subjection 
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to forfeitare, as ako the payment of the rent, if there be any, is 
sufficient to vest the term in the assignee. 

20. Previous to the statute of Frauds and Perjuries, all chattels Most be by 
reel might have been assigned by parol only. But it is enacted writing. 
by that statute that all assignments of leases or terms for years, HodgMt;^' 
shall be by deed, or note in writing, signed by the party PS^^'^T**, 
assigning, or his agent, thereunto lawfully authorized by N. IU270. 
writing. 

21. Every estate and interest in lands and tenements may What may be 
be assigned ; as also every present and certain estate or interest p^rkTs/si. 
in incorporeal hereditaments, such as rents, advowsons, &c., ^ ^°*^ ^ ^ 
even though the interest be future, as a term for years to com- 
mence at a subsequent period, yet it may be assigned ; for 

the interest is vested in prasenti, though only to take effect in 
fuiuro. 

22. It should however be observed, that no right of entry or Lite. 347. 
reentry ean be assigned ; so that if a person be disseised, and 
afterwards assign over his right to another, before he has entered 

on the disseisor, such assignment is void. Lord Coke says, this i Inst, 214 a. 
doctrine is founded on a principle of the common law, that 
nothing in action, entry, or re-entry, can be granted over. For, 
under colour thereof, pretended titles might be granted to great 
men, whereby right might be trodden down, and the weak op- 
pressed. But ebotet in action are assignable in equity, as will be 
shown in the next chapter. 

23. A naked power is not assignable: where it is coupled Wamni;. 
with an interest, it may be assigned ; as where a lease was made, 317. 
with power to the lessor, his heirs and assigns, to cut down and 

sell trees ; this power was held to be assignable. 

24. It is said by Mr. Feame that an assignment of a contin- e^l. Dev. 527. 
gent interest, even in lands of inheritance, for a valuable con- 
sideration, may be carried into execution by the Court of 
Chancery; upon the ground of its being such a contract or 
agreement as the Court may think fit to decree a specific per- 
formance of. 

26. A defeasance is a collateral deed, made at the same time Defeasanoe. 
with a feoffment or gprant, containing certain conditions, upon 
the performance of which the estate ci*eated by such feoffment 
or grant may be defeated. It differed from a condition in this 
respect, that a condition is inserted in the deed by which the es- 



90 



1 lost. 236 b. 



Id. 237 a* 



Touch. 397. 



Tonchtt. 396. 



Supra, Tit. 13. 
c I. 8. 3a n. 



4 Co. 119. 
2 Pres. Conr. 
199. Append. 
7. ed. 3. 



nUeXXXll. Deed. Ch. VII. «. 29— 29. 

tate is created. A defeasance is a separate deed, executed at 
the same time. 

26. A defeasance, executed at the same time with a feoflfment, 
was considered as a part of it» and therefore allowed ; but no 
subsequent secret revocation of a solemn conveyance, executed 
by livery of seisin, was formerly permitted. As to things that 
were merely executory, or to be completed by matter subsequent, 
as rents, conditions, warranties, &c., they were always liable to 
be avoided by a defeasance, made subsequent to the time of their 
creation. 

27. A defeasance must be made in eodem modo, and by matter 
as high as the thing to be defeated : so that if the one be by 
deed, the other must be also : and where the defeasance recites 
the deed which it is meant to defeat, as it always does, it must 
recite it truly. 

28. [Defeasances are of two kinds — those which relate to es- 
tates of freehold and inheritance, and those which affect chattels 
and executory interests, such as rents, annuities, conditions, 
warranties, covenants, and the like. Defeasances of the former 
class must, as above stated, be made at the time of the creati(Hi 
of the estates to be thereby defeated. But the latter kind may 
be made at any time after, so they be eodem modo^ and with the 
consent of all those who were parties to the creation of the chat- 
tels or other interests to be defeated or annulled, or by those who 
represent them. 

29. The learning of defeasance is now not unfrequently re* 
sorted to in order to obviate the consequences of giving a licence 
to assign to a lessee whose lease contains a clause against as- 
signing without the lessor's consent ; for according to Dumpor's 
case, a licence once given entirely discharges the condition.] 
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Section I. 

A BOND or obligation is a deed poll whereby the obligor binds Bond. 
or obliges himself, his heirs, executors, and administrators, to 
pay a certain sum of money to the obligee^ on a particular day. 
If this be all, the bond is called a simple one, wnplex obtigatio. 
Bat there is generally a condition added, that if the obligor does 
some act, the obligation shall be void, or else shall remain in fall 
force ; as payment of rent» performance of covenants in a certain 
deed, or repayment of a principal sum of money, borrowed of the 
obligee, with interest ; which principal sum is usually one half 
of the penal sum specified in the bond. 

2. There are only three things essentially necessary to a bond ; 
namely, writing, sealing, and delivery* For as to signing, that 
circumstance was clearly not necessary in former times ; and the 

statute of Frauds does not extend to bonds, for no estate or inte* Ante, c. 2. 8.79. 
rest in lands is immediately created by them. 

3. No particular form of words is required to constitute a Cro.£iiz.66i. 

. • • 720 886 

bond ; any words which show the intention of the party to bind 
himself, will be sufficient ; for such obligation is only in the na- 
ture of a contract, or a security for the performance of a contract, 
which is construed according to the intention of the parties. If 
there be an omission of the usual conclusion of a condition ; 
namely, that then the obligation shall be void ; yet the condition ^ Saund. R.66. 
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is good ; and it is a good defeasance of the bond. For insensible 
and repugnant words shall be rejected. 

4. It has also been held, that any words by which the inten- 
tion of the parties can be discovered, are sufficient to make a 
condition (a) of a bond. For if the words, though improper, 
should be construed void, and not a condition, then the obliga- 
tion would be single, and of force against the obligor, though he 
had performed the condition of it, according to the intention of 
the parties. And the condition, being for the benefit of the ob- 
ligor, shall be construed favourably. 

6. Mr. Serjeant Williams, in his note on this case, says, — 
'' With respect to impossible or void conditions, the following 
distinction has been taken ; that where the condition is under- 
written or endorsed, that is only void, and the obligation is single. 
But where the condition is part of the lien itself, and incorpora- 
ted therewith (as in a recognisance by bail), if the condition be 
impossible, the obligation is void." 

6. Where the condition of a bond is entire, and the whole is 
against law, it is void. But where the condition consists of 
several different parts, some of which are lawful, and others not, 
it is good for so much as is lawful, and void for the rest If a 
bond is given with a condition to do a thing against an act of 
parliament, and also to pay a just debt, the whole bond is void, 
because the letter of the statute makes it void, and it is a strict 
law. 

7. This security is called a specialty, the debt being therein 
particularly specified in writing ; and the party's seal, acknow- 
ledging the debt or duty, and confirming the contract, renders it 
a security of a higher nature than those entered into without the 
solemnity of a seal. Hence bond debts are preferred to those 
due on simple contract. 

8. When the condition of a bond is not performed, it becomes 
forfeited and absolute in law ; and is a charge on the personal 
estate and chattels real of the obligor, but not on his freehold 
lands : therefore any settlement or disposition which he makes 



(0) [The condition of the bond is an agieeneot within the meaning of the statuiM 
a & 9 Will. 3. c. 11. 8. 2. } 2 Geo. 2. c 22. ; 8 lb. c. 24. 2 Burr. 826. Per Lord 
Mansfield, who observes, " the condition of the bond is an agreement in writing ; and 
people have frequently gone into courts of equity upon, conditions. of bonds, as being 
agieements in writing, to have specific pefformanoe of them.'*] 
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in his lifetime of his freehold estates, whether voluntary or 

not, will be good against bond creditors. For a bond being Treat, of Eq. 

no lien whatever npon lands, in the hands of the obligor, 

much less can it be so, when those lands are disposed of to a 

stranger. 

9. A purchaser for a valuable consideration is not affected by <'Ub. Lex. 

• PncU 293 

notice of a bond-debt ; for he is to look no farther than his title ; Treat, of Eq. 
and the bond-debt is no part of the title, till it is placed on the ]^']2.^* ^' 
land by a judgment. 

10. If the obligor binds himself and his heirs in a bond, it As to his hdr. 
will then be a lien on all the freehold estates whereof he dies 

seised, and will bind his heirs, who, in default of personal "Ht i. 
assets, will be bound to discharge it out of the real assets of the 
obligor. So that a bond [wherein the heirs are bound,] is a 
collateral, though not a direct charge on lands. 

11. It has been stated that reversions, after estates for years, Tit. 17. 
are immediate assets, and reversions after estates for life are quaei 
assets ; in both which cases they are liable to the payment of 
bond debts : that reversions expectant on estates tail are- assets 
when they fall into possession ; in which case they are liable to 

the bond debts of the person who was the original donee of the 
reversion, and to whom the person claiming such reversion must 
make himself heir ; but not to the bond debts of any intermediftte 
heirs, who were entitled to such reversion. 

12. By the statute 3 William and Mary, c. 14. the heir of a> As to a dimaee. 
person indebted by bond was answerable, though he aliened the 

estate. And by the same statute, ss. 2, 3. all devises of lands Tit. 38. c. i. 
were declared to be fraudulent and void, as against bond credit Tit. i. 
tors : an estate in reversion was within this act ; and a devise 
of sneh a reversion by the heir of the obligor [was also held to be] Kynastoo v. 
withiB this statute ; in which case the lands devised were liable^ i7!^1iiT*^' 

13. [The statute 1 Will. 4. c. 47« repeals the above statute^ 
and substitutes amended enactments, whereby the devisee is now 
placed in the same situation as the heir ; and it extends the cre- 
ditor's remedies against the heir and devisee, in respect of debts 
dae on covenants or contracts under seal, although they be not 

for sums certain in amount ; it having been decided that the wihon «. 
statute of 3 Will, and Mary, c. 14. applied only to bond debts ^^S^'ws. 
or oovenants for the payment of sums certain, and not to da- 
mages for breaches of covenants or contracts under seaL] 
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Where the re- 14. When a bond was forfeited, the penalty became the legal 
exceed the debt; nor was any relief given against it, but by a ooart of 
V^^^y* equity ; where the obligee is only allowed to recover his princi- 

pal, interest, and costs. But now, by the statute 4 Ann. c. 16. 
s. 12. payment of the principal, interest, and costs, is. good at 
law. 
Wilde 0. Clark- j5^ Although at law there can in general be no remedy be- 

ion» 6Terni. R» . t 

303. yond the penalty, because in that the obligee seems to have 

taken his security ; yet as it is on the foundation of doing equal 
justice to both parties that equity proceeds, it will, on any appli- 

3 Bro. c. C. cation for a favour from the obligor, compel him to pay the prin- 

cipaU interest, and costs, though exceeding the penalty, (a) 

Bondftothe jg^ j^ jg enacted by the stat 33 Hen. 8. c. 39. s. 2. that all 

King. , •', 

obligations and specialties concerning the king and his heirs, or 
made to his or their use, shall be made to his highness and to 
his heirs, kings, in his or their name or names, by these words, 
domino regi; and to no other person to his use. And to be paid 
to his highness by these words, solvend' eidem domino regi, hmred' 
vel executoribus nets, with other words used in common obliga- 
tions ; which obligations and specialties shall be in the nature 
Tit. 14. gf a statute staple. 

7 Rep. 20 b. 17. It has long been settled, that a bond for performance of 

Rex V. Yale, covenants is within this statute. In a modem case it was held, 

that a bond taken to the king, his heirs and successors, was with* 
in this statute ; the words domino regi haredibus et tuccestoribus 
iuis being only directory. But where a bond is not originally 
made to the king's use, but comes to him by assignment, or for- 
feiture ; it is not within the first part of this act. 

18. By the 27th section of this law it is enacted, that the 
king shall not be excluded from demanding his just debts, 
against any of his subjects, as heir or heirs to any person or per- 
sons indebted to the king, or to other persons to his use ; albeit, 

(a) [In Ingleby v. Swift, 10 Bing, 84. a bond was given for the payment of rent and 
the performance of covenants in the penalty of 1,000/. The condition recited that it had 
been agreed that the defendant shoold enter into a bond with two sofficient niretiei in the 
penalty of 500(. The rent being in arrear beyond the 600U, an action waa brooght vpon 
the bond, and it wai contended on behalf of the defendant (the obligor) that the penal 
sam should be reduced by the recital, and that the case fell within the atat. 8 & 9 Will. 
3. c. 11. But the Court of C. B. decided that the penalty could not be reduced by the 
recital of an agreement to execute the bond in another penalty. See as to indoraeneBts 
on bond, 1 Cro. & Mee. 410.] 



Bunb. 58. 
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the word heir be not comprised in such recognisance, obligation, 
or specialty. 

19. It has been stated that a recognisance is a bond acknow- Recognitance. 

Tit 14 fl 13 

ledged in the Court of King's Bench, or Common Pleas, or be- 
fore the mayor of the staple at Westminster, or the recorder of 
London ; and the several circumstances required to render it a 
lien upon lands are there mentioned. It is in most respects 
aimilar to a bond ; the difference being chiefly, that a bond is 
the creation of a new debt, whereas a recognisance is the 
acknowledgment, upon record, of a former debt* 

20. The form of a recognisance is thus — ** That A. B. doth 
acknowledge to owe to our sovereign lord the king, or to C. D., 
the sum of 1002^," with condition to be void on performance of 
the thing stipulated. This being either certified to, or taken by 
the officer of some court, it is witnessed only by that officer, not 
by the party's seal. So that it is not, in strict propriety, a deed: 
though the effects of it are greater than those of a common 
bond ; being allowed a priority in point of payment. 

21. A recognisance is a lien on all the lands which the cogni- Eflectof. 
zor had at the time of its acknowledgment ; and also upon all 

those which he afterwards acquires ; so that no alienation by 
the cognizor can prevent the cognizee from extending the land. 
In case of the death of the cognizor, his lands may be extended, 
though in the possession of his heir or devisee ; and where an 
estate in reversion, expectant on an estate tail, falls into posses- Tit. 17. 
sion, it then becomes liable to the recognisances, not only of the 
original donor, but also of all the intermediate heirs, who were 
entitled to such reverson ; because it is a direct lien on the lands ; 
in which it differs from a bond. 

22. Whenever the cognizee appears in court and admits satis- 
faction, the recognisance is discharged and vacated on the roll. 

23. A recc^nisance not enrolled will be considered as a bond, ^^^^^^ ^ 
being sealed and acknowledged ; and must be paid as a debt by Wms. 334. 
specialty. 

24. There are two other kinds of recognisances of a private 

sort, which are said to be in the nature of a statute merchant, Tit. 14. 
and statute staple, of which an account has been already given. 

25. It has been stated, that by the rules of the common law Bondi and re- 
no right of action is assignable. But in modem times, bonds, usigntblc. 
recognisances, and judgments obtained in actions of debt, or 
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acknowledged under a warrant of attorney, are constantly as- 
signed ; though in compliance with the ancient principle, the 
form of assignment of a cluue in action is in the nature of a de- 
claration of trusti and an agreement to permit the assignee to 
use the name of the assignor, in order to recover the thing 
assigned. Therefore when a bond, recognisance, or judgment is 
assigned, it must still be sued for in the name of the original 
obligee or oognizee : the person to whom it is transferred being 
rather an attorney than an assignee. Our courts of equity, con- 
sidering that in a commercial country much property must lie in 
contract, will protect the assignment of a chose in action, as 
much as the courts of law will that of a chose in possession. 

26. The king is an exception to this rule, for he might always 
either grant or receive a chose in action by assignment. 

27* An assignee of a chose m action takes it subject to all 
the equity to which it was liable in the hands of the original 
party. 

28. A defeasance on a bond, or recognisance, or judgment re- 
covered, is a condition, which, when performed, defeats, or un- 
does it, in the same manner as a defeasance of an estate. It dif- 
fers only from the common condition of a bond in this, that the 
one is always inserted in the bond or recognisance ; the other is 
made between the same parties, by a separate, and frequently a 
subsequent deed. This, like the condition of a bond, when per- 
formed, discharges and disencumbers the estate of the obligor or 
cognizor. 
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Section I. 



Haying treated of the several kinds of deeds that derive their ^^e*sSite 
efiect from the common law^ we now come to explain the nature of Uaes. 
and operation of those conveyances that derive their effect from 
the statute of Uses. 

It has been stated that the statute of Uses has given rise to ^g'/^^^^^' 
several new sorts of conveyances, operating contrary to the roles 
of the common law ; it being settled that whenever a use was 
well raised in any person, the statute immediately transferred the 
possession to him, without entry or claim, or even assent. 
And the possession thus transferred waa not a mere seisin, 
or possession in law, but an actual seiaiu, and possession in 
fact; not a mere title to enter on the land, but an actual 
estate. 

2. Conveyances derived from the statute of Uses are of two 
kinds : First, where the deed only transfers the use, which is 
said to operate without any transmutation of possession ; because 
the alteration of the legal seisin and possession is effected by the 
mere opemtion of the statute. Secondly, where the legal estate 
is transferred by a common-law assurance, and a use is declared 
on such assurance. This is said to operate by transmutation of 
possession, because the legal seisin is first transferred by a com- 
mon-law assurapce. 

VOL. IV. H 



2 Inst. 671. 
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Bargain and 3. The first kind of deed which operates without transmutation 

of possession is a bargain and sale. This was well known, and 
?S^^*o?^* often used before the statute of Uses ; it being then a common 

8 Rep. 24 a. , . 

practice for a person seised of lands, to bargain and sell to ano- 
ther ; in which case, if the consideration was sufficient to raise a 
use, the bargainor became immediately seised to the use of the 
bargainee. All which might have been transacted without the 
formality of a deed. 

4. A bargain and sale is therefore a contract by which a per- 
son conveys his lands to another, for a pecuniary consideration, 
in consequence of which a use arises to the bargainee ; and the 
statute 27 Hen. 8. immediately transfers the legal estate and 
possession to the bargainee. A bargain and sale may be in fee, 
for life, or for years. 

5. The proper and technical words of this conveyance are, 
bargain and sell ; but any other words that would have been 
sufficient to raise a use, upon a valuable consideration, be- 
fore the statute, are now sufficient to constitute a good bar- 
gain and sale. Proper words of limitation must however be in- 
serted. 

a Rep. 94 a. 6. Thus, if a man, for money, aliens and grants lands to 

wards»4LeoD. One and his heirs, or the heirs of his body, or for life, by 

deed indented and enrolled, it will amount to a bargain and 
sale. 

l<lei°- 7. So if a person covenants, in consideration of money, to stand 

seised to the use of his son, in fee ; if the deed be enrolled, it witt 
be a good bargain and sale, though the words, bargain and sell 
be not used. 

Fox's Case, 8. £. Fox demised lands to G. S. and others, for three lives, 

reserving rent. Afterwards, by indenture, in consideration of 
50/. paid him by T. Powis, he demised, granted, set, and to farm 
let, to the said T. Powis, the same tenements, to hold for the 
term of 99 years, reserving rent. The first lessee did not attorn ; 
and the question was, whether the demise to Powis should 
amount to a bargain and sale, so that the reversion, with the 
rent, should pass to Powis, by the statute of Uses, without any 
attornment. It was adjudged that this demise and grant, in 
consideration of 50A, amounted to a bargain and sale for 99 years ; 
there being no necessity for the precise words bargain and sell. 
It was said, that as uses arise from the intention of the parties ;■ 
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if, by any clause in a deed, it appears that it was the intent of 
the parties to pass the land, in possession, by the common law, 
there no use shall be raised ; therefore if any letter of attorney 
be in the deed, or covenant, to make lively of seisin of the lands^ 
according to the form and effect of the deed, or other such like, 
it should not pass by way of use. 

9. If a father makes a deed of feoffment to his son, and a let- i Inst. 49 a. 
ter of attorney to make livery, and no livery is made ; no use 

will arise to the son; for then he should be in by the sta- 
tute in another degree, namely, in the post. For the inten- 
tion of the parties works much, both in the raising and directing 
of uses. 

10. If a man, in consideration of natural love and affection, 2 Roll. Ab. 

7ft7 nl *> 

and of money, gives, grants, bargains, sells, enfeoffs, and confirms Anoi^d Leon. 

to B. in fee, by deed indented, with a letter of attorney in the ^^* 

deed, to make livery, and the deed is after enrolled within six 

months ; this shall pass as a bargain and sale, notwithstanding 

the letter of attorney in the deed. For the feoffor has given the 

feoffee an election to execute the estate one way or the other, and 

that way which first executes the estate shall stand. 

11. As a bargain and sale only passes a use, none but those Who may con* 
who are capable of being seised to a use, can bargain and sell ; infra; t. 42. 
for there must be a person seised to a use, and a use messe^ Titll. c. 3. 
before the statute can have any operation. From which it fol- 
lows that neither the King, nor a queen regnant, can convey 

their lands in this manner. But as all private persons may 
be seised to an use, they may convey their estates by bargain 
and sale. 

12. Lord C. B. Comyns says, a corporation may bargain and 
sell, for they may give a use, though they cannot be seised to a 
use ; and founds this position on the following case. 

13. The prioress of Hallywell conveyed certain lands by the 5°H*'^« J* 
words dedi et concessi pro certd pecunim summd, to Lord Chan- 175. 
cellor Audley and his heirs. It was objected, that a bargain and 

sale by a corporation was not good ; for it could not be seised to 
another's use. But the Court rejected the objection as danger- 
ous; for that such were the conveyances of the greater part of 
the possessions of monasteries. And it was said, that although 
such a corporation could not take an estate to another's use, 
yet they might charge their possessions with a use to another. 

H 2 
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14. Thiscase appears lobe of doubtful authority ; for the only 

priuciple upon which it can be supported, namely, that lands may 

1 Rep. 127 a. be charged with a use, was utterly rejected in Chudleigh's case ; 

in which it was held, that a use being a confidence and trust, it 

would be an absurdity to say that it was annexed to the land, 

like a rent or common ; and it is now generally admitted that a 

corporation cannot stand s^sed to a use. 

What may be \^^ Every estate of freehold in possession in land may be con- 
conveyed by. '' ^ ^ • • ^ 

veyed by bargain and sale ; therefore, every person seised in fee 

simple, fee tail, or for life, may convey his estate by this assur- 
ance ; and though it was formerly held that there must be an 
actual seisin in the bargainor, at the time when the bargain and 
sale was made, for that without a seisin no use could arise ; yet 

Ante, s. 8. this Seems too general, for in Fox's case it was held that a re- 
version expectant on a freehold estate might be conveyed by bar- 
gain and sale. And it appears to be now admitted that estates 
in remainder and reversion may be conveyed by this assurance ; 
provided the right to them be actually vested in the bargainor at 
the time. 

Taylor v. Vide, jg. A rent in esse may be conveyed by bargain and sale, as 

also an advowson, tithes, commons, or any other incorporeal 
hereditaments ; for they are expressly mentioned in the statute of 
Uses. Such incorporeal hereditaments must, however, be tn 
actual existence at the time, otherwise they will not arise from 
the bargain and sale. 

S^^'l^^py ^\ 17. A person bargained and sold lands to J. S. in fee, together 

189. ' ' witli a way over other lands. It was held that no right of way 

passed, because there was no grant of it in the indenture, but 
only a bargain and sale of the land, and of a way over the land ; 
which could not be good, for nothing but a use passed by the 
deed, and there could not be a use of a thing that was not in 
esse at the time, as a way, common, 8cc. that was newly created; 
for till such things were created, no use could be raised of them 
by bargain and sale. 

Marshall V. ig. No chattel interest in lands can be conveyed by bargain 

C.20.' * and sale, because the possessor of it has no seisin out of which 

a use can arise. It should, however, be observed that where a 
person is seised of the freehold of lands, he may by bargain and 

Fox's case, sale create a chattel interest out of such lands; for having a 

seisin in himself, he is enabled to raise a use for years, as well as 
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for any greater estate. And by the very words of the statute Tit. ii.c. 3. 
of Uses, the possession is as fully transferred to a ceslui 
que use for years, as to a cestui que use of a freehold interest : 
Dor will an entry be necessary, in such a case, to vest the legal 
estate. 

19. As a bargain and sale is merely a conveyance of a use. Requires a 
and as a use cannot be raised without a consideration, it follows l!«J"niary con- 

' sideration. 

that no bargain and sale can be good without a consideration, 

which must also be a pecuniary one : for the very name of this i Hep. ne a. 

., Moo. 669. 

assurance imports a qutd pro quo. 

20. It is not» however, absolutely necessary that a considera- 2 lost 672. 
tioQ should be mentioned in the deed, for an averment of a con* 
sideration may be made. If a person, in consideration of a infra, c. 20. 
certain sum of money^ bargains and sells, this is a good consi- Smith, Moo. 
deration to raise a use, without an averment of any sum in cer- ^^-^^^l^'^^* 
tain, for the quantity of the sum is not material ; as any sum, i Rep. 24 a. 
however small, is a sufficient consideration. ~ * *' 

21. Where a person in consideration of lOOL paid by B., 2 Inst. 672. 
bargained and sold lands to B., C, and D., parties to the inden- 
ture, the lands passed to them all. For, although the considera- 
tion was expressed to be paid by one only, yet it must be in- 
tended that it was paid for them all. 

22. Where no pecuniary consideration is given, the deed 
will be void as a bargain and sale, and no use will arise to the 
bargainee. 

23. A person by indenture, reciting that J. S. was bound in a Ward v. 
recognisance and bond for him, for divers good causes and con- Cro.£liz.394. 
siderationsy bargained and sold lands to him and his heirs. It Osborn v. 
was proved that no money was paid ; and the conveyance was Cro. Ja. 127. 
held void, as a bargain and sale. 

24. A person in consideration of natural love, and for augmen- Crossing v. 
tation of the portion, and preferment in marriage of his daughter, x Vent. 137. 
[by deed enrolled] bargained and sold lands to her. It was re- 
solved, that as no pecuniary consideration was given, the deed 

could not operate as a bargain and sale, {a) 

25. No use will arise upon a conveyance to a person, upon 
trust to pay the debts of the grantor ; where the debts are to be 
paid out of the lands conveyed. 

(«} [But it enured as a corenant to stand seised in respect of the conaidemtion, Gilb. 
Uacs, \15, (850).] 
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LordPaget's 26. By indenture between Lord Paget and one Trentham, 

194.' I^ord P., in consideration that, with the profits of the lands to be 

conveyed, Trentham would pay his debts, covenanted to stand 
seised to the use of Trentham for 24 years. It was resolved, that 
no use arose, for want of a consideration, for the debts were to be 
paid out of the profits of the lands, so that no consideration 
moved from Trentham. But it was agreed, that if Trentham 
was to have paid the debts out of his own lands, that would 
have been a sufficient consideration, and the deed would have 
operated as a bargain and sale. 
A rent may be 27. At common law no rent could be reserved on a bargain 

reserved. o 

1 Inst. 144 a. and sale, because nothing but a use passed, which was not such 
Tylierd, ' ^^ estate as the bargainor could have recourse to for a distress, 
Cro. Elii. 595. g^^. ^f^^^ ^j^^ statute of Uses, it was resolved that a rent might 

be reserved on this assurance, and that the reservation of such 
rent would be considered as a sufficient consideration to raise a 
use to the bargainee. 
Must be en- 28. When the statute of Uses was made, it was foreseen that 

rolled. 

2 Inst. 671. all lands would thenceforth be conveyed by bargain and sale^ 

being a conveyance of a private nature. To prevent this, the 
legislature in the same sessions passed an act, 27 Hen. 8. c. 16. 
by which it is declared, that no manors, lands, tenements, or 
other hereditaments, shall pass from one to another, whereby 
any estate of inheritance or freehold shall be made, by reason of 
any bargain and sale, except the same bargain and sale be made 
by writing indented, sealed, and enrolled in one of the King's 
courts of record at Westminster ; or within the county where 
the lands lie, before the custos rotuhrum, and two justices 
of the peace, and the clerk of the peace of the same county, 
or two of them at the least, whereof the clerk of the peace to 
be one. 

29. This statute requires all bargains and sales of land to be 
2 Init. 672. in writing. Therefore Lord Coke says, they must not be by 

print or stamp. It is also required, that they be by indenture. 

Although the indenture may be either on parchment or paper. 

Id. 673. yet the enrolment must be on parchment; it being so required 

in the clause of enrolment by the clerk of the peace ; the same 
Id. 674. is implied where the enrolment is in any of the King's courts of 

i40?^ThomMv. record. The time prescribed by the statute for enrolment is six 
2lS^^2i8b. ^u'^^^ months, to be computed from the day of the date of the 
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deed» ^hich is exclusive. If the deed has no date, then the time 
mast be computed from the delivery. 

30. By the stat. 5 Eliz. c. 26. bargains and sales of lands 
lying in the counties palatine of Lancaster, Chester, and the 
bishopric of Durham, are required to be enrolled in the respec- 
tive courts of those counties. And by the statutes 5 Ann. c. 18., 
6 Ann. c. 36., and 8 Geo. 2. c. 6., bargains and sales of lands 
lying within the west, east, and north ridings of the county of 
York, may be enrolled before the registers of those ridings, and 
shall be as good as if enrolled at Westminster. 

31. By the statute 10 Ann. c. 18. s. 3. it is enacted, that a 
copy of the enrolment of a bargain and sale, examined with the 
enrolment, signed by the proper officer, and proved upon oath to 
be a true copy, so examined and signed, shall be of the same 
force and effect as the indenture of bargain and sale would be, 
if the same was produced. 

32. There is a proviso in the statute of enrolments, that it Exceptions. 
shall not extend to lands, &c. lying within any city, borough, or &c. 
town corporate, wherein the mayor, recorder, &c. have authority 

to enrol ; in consequence of which, lands and tenements in cities 

and boroughs having the privilege of enrolment, are not within 

the act ; and though the intention of the statute was only to ex- 2 Inst. 675. ^ 

empt them from enrolment in the courts at Westminster, yet it 

is worded in such a manner, that they are discharged from any 

enrolment whatever. 

33. The words of this statute only extend to estates of in- And terms for 
heritance or freehold ; therefore a bargain and sale of lands, for ^^^^* 

a term of years, need not be enrolled. 

34. In consequence of this statute, the freehold does not pass Relation of en- 
from the bargainor until the deed of bargain and sale is duly 
enrolled. But if it be enrolled within the time prescribed, then 

the enrolment has such a relation back to the date or time of de- 
livery of the bargain and sale, that the freehold is considered, in 
law, as having passed, to all intents and purposes, from the bar- 
gainor to the bargainee, immediately on the date or delivery of 
the bargain and sale. 
36. Neither the death of the bargainor, nor that of the bar- 1^°**- ^,^- 

Dymmock s 

gainee, before enrolment, will prevent the passing of the estate, case, Cro. Jac. 
And where the bargainee dies before enrolment of the deed, if the 
deed bcitfterwards duly enrolled, his heir will be in by descent. 
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36. All conveyances or incumbrances made or created by' the 
bargainor, subsequent to the date or delivery of the beu*gain and 
sale, and prior to the enrolment, are therefore void as against the 
bargainee. 

F™*i^^ ^"^ ^^' ^ person conveyed lands by bargain and sale to <me, and 

afterwards conveyed them to another by bargain and sale. The 
last deed was enrolled : afterwards the first deed was enrolled, 
within the six months. It was resolved, that the first bargainee 
should have the land, as it had relation to make it the deed of 
the vendor, and to pass the land from the delivery of the deed* 

Maiiery ». Jen- 33, Qnc Scwster being seised of certain lands in fee, by deed. 

Dings. 2 Inst. o ' ^ ' 

674. dated 7 November, bargained and sold them for money. On 

the 9th of the same month he acknowledged a recognisance : on 
the 20th, the deed was enrolled. On a scire facias, brought 
upon the recognisance, the question was, whether Sewster was 
to be considered as having been seised of the lands on the 9th 
of November, the deed not having been enrolled till the 20th of 
that month. It was adjudged unanimously, that Sewster was 
not seised of the lands on the 9th November ; for that when the 
deed was enrolled, the bargainee was in judgment of law seised 
of the lands from the date of the deed. 

2 Inst. 671. 39. Though the enrolment has relation back, for the advan* 

Flower w. Bald- i» • i • 'in • i 

win, Cro. Car. tage of the bargainee, to avoid all mesne incumbrances and con- 

veyances ; yet when the lands are also conveyed by fine or feoff- 
ment to the bargainee, before enrolment, he shall take by the 
fine or feofifment. For when a conveyance by the common law, 
and one by the statute of uses, concur, that by the common law 
shall be preferred ; if, in a case of this kind, the bargainor in* 
cumbers the estate between the execution of the bargain and sale, 
and the fine, fiu^., then the enrolment shall have relation back ; for 
the avoiding such mesne incumbrance, in favour of the bargainee. 

40. It is said by Lord Hardwicke, that if there is a first bar- 
gainee, whose deed is not enrolled, and a second bargainee whose 

Vide e. 28. deed is enrolled ; if the second bargainee had notice of the prior 

deed, such prior deed shall prevail in equity, for a reason which 
will be stated hereafter. And if the first bargainee has any other 
conveyance, as a feoffment^ or a lease and release, he shall pre- 
vail at law. 

41. A bargain and sale does not devest any estate, nor can a 
use be declared on it ; as will be shown in the next chapter. 
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42. [In concluding the subject of the present chapter, it may Dittrngaiihed 
be noticed that bargains and sales under the statute of Uses, and salea under 
must be distinguished from bargains and sales by executors ^ unties, 
having authorities to sell under wills, and by persons having au- 
thority under acts of parliament, as commissioners under the 
bankrupt act, &c. ; for these latter must be considered as com- Pnt. Ab.3 Vol. 

1 J • • X 1 112—124. 

mon law assurances, and pass a seism at common law, upon 
which uses may be declared.] 
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Section I. 

The second kind of conveyance that derives its effect from the 
statute of UseSy and operates without transmutation of posses- 
sion, is called a covenant to stand seised. Formerly, if a person 
had covenanted and agreed for himself and his heirs, that for a 
certain consideration, another should have his lands, though the 
lands did not pass for want of livery, yet the use passed to the 
covenantee. Now, whenever a covenant of this kind is entered 
into, if the consideration be sufficient, a use arises out of the 
seisin of the covenantor, which is immediately executed by the 
statute, in the cestui que use, who thereby acquires the legal 
estate. 

2. The proper and technical words of this conveyance are, 
** Covenant to stand seised to the use of A." Sec. But any other 
words will have the same effect, if it appear to have been the in- 
tention of the parties to use them for that purpose. Thus, in a 
case which has been already stated, the words bargain and sell 
were held sufficient to create a covenant to stand seised ; and in 
the following case, the words give, grant, and confirm, were 
allowed the same effect. 

3. A settlement was made in the following words : " Ul have 
no issue, and in case I die without issue of my body lawfully 



Title XXXII. Deed. Ch. X. «• 3—9. 107 

begotteDy then I give, grant, and confirm my land to my kins- 
woman S. Stokes, to have and to hold the same to the use of 
myself for life, and after my decease, to the use of the said Sarah 
and the heirs of her body to be begotten ; with remainders 
over." It was held that this was a good covenant to stand 
seised. 

4. G. S., in consideration of his marriage with Ann Story, Doe «. Stmp- 
gave, granted, enfeoffed, aliened, and confirmed certain lands to R.22. Wilies 
Ann and W. Story for life, remainder to the heirs of the body of ^' ^^* 
Ann Story» begotten by O. S., who covenanted that the lands 

should remain to the same uses. The marriage took effect; and 
G. S. became a bankrupt. The assignees sold the land, con- ^^ yI^' 
sidering the deed as void in law ; or if not, that G. S. was tenant c. 6. s. 24. 
in taiL The Court resolved that the deed operated as a cove- wil]e8R.673l 
nant to stand seised. 

5. On the other side, when it does not appear to have been 
the intention of the owner of the estate to raise a use, though 
the word covenant be used, yet the deed will not operate as a 
covenant to stand seised. 

6. A father, tenant in tail, covenanted with his son, in con- Blithman's 
sideration of marriage, that after his death the lands should de- 55 ^ ' * 
8cend» remain, and be with the son, and the heirs of his body. 

The Court held that no use was raised ; this being an executory 
covenant: for the manner of raising a use in such a case was, to 
covenant to stand seised to such a use ; or that the land should 
be to such a use, or that such a one should be seised to the use : 
here the words were words of covenant. 

7. A person covenanted^ in consideration of natural affection, Englefield's 
to stand seised to the use of himself for life, and after his death Dy^, 55 a. 
that the said lands should descend or remain to his cousin B. 

in fee. Resolved by all the Judges, that no use was raised, by f*™®"^* 

reason of the said disjunctive, remain or descend ; and that it 318. 
was only a covenant. 

8. This conveyance being similar in many respects to a bar- Who may 00- 

11 xi>ijt*..^i-*^ venant to stand 

gam and sale, no pereon can transfer lands by it who is not Miwd. 
capable of being seised to a use. 

9. It follows from the same principle that no species of pro- ^^'*"^^ 
perty can be transferred by covenant to stand seised, which 

cannot be conveyed to a use ; and the covenantor must be seised 
in possession^ or entitled in remainder or reversion, at the time. 
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of the execution of the deed ; because the use must arise out of 
the seisin, or right, which the covenantor has at the time. 

10. A father covenanted, in consideration of natural affection, 
to stand seised of all the lands which he had, or should after- 
waids purchase, to the use of himself for life, remainder to his 
youngest son and his heirs. It was determined, that the after- 
purchased lands did not vest in the youngest son by this deed ; 
because a man cannot, by a covenant, raise a use out <^ land 
which be has not 

11. If two persons are joint-tenants in fee, and one of them 
covenants that, after the death of his companion, he will stand 
seised of aU the moiety of his companion to certain uses: 
though the covenantor survives, yet no use will arise, because 
at the time of the covenant he could not grant or charge that 
moiety. 

12. A covenant to stand seised being a conveyance of a 
private nature, and valid without enrolment, it is absolutely 
necessary that the consideration be natural love and affection to 
a child, or near relation, or marriage. 

13. By indenture between A. Sainton and Edward his brother, 
the said A. Sainton, to the intent that the manors therein com- 
prised might descend and remain to the heirs male of his body, 
and that the same might continue to such of the blood and 
name of Sainton as in the same indenture should be named, 
covenanted to stand seised to the use of himself for life, re- 
mainder to the use of his brother Edward and his wife for their 
lives, remainder to his other brothers. It was held that the 
consideration was sufficient to support the deed, as a covenant 
to stand seised. 

14. A man covenanted, in consideration of natural love and 
affection to his son, to stand seised to the use of his son for life, 
remainder to the use of such wife as the son should marry, for 
her life, 8cc. It was held that a use arose to the wife, she being 
within the consideration ; for it was for the advancement of his 
posterity; and without a wife the son could not have any. 

15. A use will arise to a wife, without any consideration ex- 
pressed, upon a covenant to stand seised. 

16. R. Sedell, by indenture between him and his wife of the 
first past, I. Jiis second son of the second part, and M. his third 
son of the third part ; in consideration of natural love and 
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affection to his sons, covenanted to stand seised to the use of 
himself for life, remainder to bis wife for Hfe^ remainder to his 
sons in moieties. It was objected that the wife was not within 
the consideration expressed in the indenture, and no other con«- 
sideration could be averred than was contained in the deed : but 
it was answered and resolved, that a consideration which stood 
with the deed, and was not repugnant to it, might well be 
arerred : that when he limited the lands to the use of his wife 
for life, that imported a sufficient consideration in itsdf ; and 
there needed no averment. 

17. A. Burt, in consideration of the love and affiBCtion he bore Goodtide v. 
to Ann his wife, and for some provision, in case she survived him, 934. ' 
covenanted to stand seised to the use of himself and his wife for 

their lives, and the life of the survivor, remainder to the issue of 
their two bodies, remainder to the use of such person or persons 
as his wife should think fit to dispose to ; for want of such dis- 
position, to the use of the lessor of the plaintifi; who was nephew 
to the covenantor. The Court was of opinion that the lessor of 
the plaintiff had a title. I. Because he was named in the deed. 
II. Because it was stated that he was nephew to the covenantor ; 
and though the deed did not mention him as such, yet being ex*- 
pressly named, he might aver himself within the consideration. 

18. Love and affection to an illegitimate child is not a suf^ 
ficient consideration to raise a use, in a covenant to stand 
seised. 

19. A person covenanted, in consideration of natural love and Gemide «. 
affection, to stand seised to the use of himself for life, remainder Dyec* 3H. 
to A. his reputed son (who was his bastard) for life, &c. He 

also covenanted to levy a fine, or make a fiM>ffment, for further 
assurance. Afterwards he made a feoffment in fee to the co- 
venantees, ID performance of his covenant to the same uses* It 
was resolved, that no use arose to A., the bastard, by the co> Fnunptono. 
venant, for want of a consideration ; nor could he take any ^b!m.^ ^^^' 
thing by the feoffment, it being only made for further assurance* Pcnot*»caie,ib. 

20. The adopting a surname is not a sufficient consideration 
to raise a use, in a covenant to stand seised, as was resolved in 

Sir Christopher Hatton's case ; who having a sister's son named Jenk. 81. 
Newport, covenanted, in consideration of his taking the name of 
Hatton, that he would stand seised to his use : it was held that 
no use arose, for want of a sufficient consideration. Nor will 
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the consideration of ancient acquaintance, or being chamber^ 
fellows, or entire friends, be sufficient to raise a use. 

21. A covenant with a stranger that he shall enjoy the land, 
to the use of the covenantor's son, will not be good. 

22. A., by indenture between him and B. his son of the one 
part, and two strangers of the other part, in consideration of 
natural love to his son, gave, granted, and enfeoffed the two 
strangers, to the use of himself for life, remainder to B. in tail, 
remainder over ; and covenanted with the two strangers, that 
they should enjoy the said land, to the uses aforesaid. The 
deed was sealed and delivered, but no livery of seisin was given ; 
nor was there any attornment Resolved, that no use was raised 
by this deed ; for a covenant with strangers could not raise 
a use. 

23. Where a deed is made in consideration of a sum of money, 
it will not operate as a covenant to stand seised. 

24. A person covenanted by indenture, that in consideration 
of 20/. paid him by his son, he would stand seised to the use of 
him and his heirs. Held, that the indenture must be enrolled, 
otherwise nothing would pass : for the express valuable con- 
sideration tolled the tacit implied consideration of blood : and 
no other consideration could be averred, than was contained in 
the deed. 

25. In the case of a covenant to stand seised, a use will arise 
to the persons who are within the consideration ; but no use will 
arise to those who are strangers to it. 

26. Tenant in tail, remainder in fee. The person in remainder, 
to the intent that his lands should continue and remain in his 
family name and blood, covenanted to stand seised to the use of 
himself and the heirs male of his body, remainder to the use of 
his brother in tail, remainder to the use of the queen, her heirs 
and successors. Resolved, that a use arose to the covenantor in 
tail, and to bis brother ; but that no use arose to the queen, for 
want of a consideration. 

27. P. Risley, by indenture between him and Sir T. D., Sir 
A. D. T. Risley, his brother, and W. W., covenanted and agreed 
with them, to stand seised of certain lands, to the use of himself 
for life, remainder to the use of his wife for life, remainder to the 
use of the covenantees and their heirs^ upon several trusts, for 
his children. Resolved, that the uses were well raised and vested 
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in T. Risley bis brotber, be being of tbe blood of the co-> 
venantor ; but tbat no use arose to the other covenantees, they 
being strangera. 

28. A. covenanted to stand seised to several uses, afterwards Whaley v* 

to C, for 99 years, if he should so long live, remainder to a 2 Lev. 62. 54. 
stranger for the life of C. to preserve contingent remainders, 
remainder over. Agreed by all, that the remainder to the 
stranger was void. 

29. In the case of a covenant to stand seised, the estate con* Theesute con- 
tinues in the covenantor till a lawful use arises. Thus, if a per- ^^^ ^ *^ 
son makes a feoffment in fee, to the use of A. for life, remainder ^ ^- ^^* *• 
to the use of B. for life, remainder to the use of C. in fee ; if A. 

refuses, B. shall take the estate presently. For the feoffor, by 
his feoffment, has given all his estate out of him, and all the uses 
are created out of it, as out of one and the same root : therefore 
as long as any of the uses can take effect, the feoffor shall not 
have the land. But in the case of a covenant which raises a 
use, there the consideration, which is the cause that raises every 
several use, is several ; and all the uses grow and rise out of the 
estate of the covenantor ; therefore if one refuses, he who is next 
in remainder shall not take the land presently, but the covenan* 
tor shall keep it. 

30. In consequence of the 4th and 5th sections of the statute A reat may be 
of Uses, a rent may be created by a covenant to stand seised. <^»'«* 7* 

31. A., in consideration of natural love and affection, co- RWettv.God- 
venanted to stand seised to the use of himself for life, remainder 179. 

to B. his son in tail : and to the intent that B. should have a 
rent issuing out of the lands, during the life of A. Resolved, 
that B. was well entitled to this rent upon the words of the 
statute of Uses. 

32. A bargain and sale, and covenant to stand seised, pass no No estate is 

1 1 . 1 • I 1 1 1 /• 1. devested by thia 

interest but that which the bargainor or covenantor can lawfully assuiaDce, or 
transfer. • For as nothing but a use passes by these conveyances, ^^ Mlef"" 
and as no use can be greater than the estate out of which it is 
created, where a use is granted for a greater estate than that Tit. 11. c. 3. 
out of which it is granted, it is merely void ; and the statute *' ^^' 
executes the possession to so much only of the use as is law- 
fully granted. 

33* Thus if a tenant for life, with contingent remainders de- Tit. 16. c. 6. 
pending on his estate, conveys in fee by bargain and sale, or y^ 140^ * 
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eoTenant to stand seised, in fee ; the bargainee or covenantee 
will only take an estate for life ; and the contingent remainders 
will not be destroyed. So if a tenant in tail bargains and sellg 
his estate, or covenants to stand seised of it, in fee simple, the 
bargainee or covenantee will only acquire a base fee, and the 
issue in tail may enter on the death of the bargainor. 

34. No uses can be declared on a bargain and sale, or co- 
venant to stand seised, but to the bargainee or covenantee, be- 
cause these conveyances only pass a use, and the legal estateand 
possession is transferred by the operation of the statute ; so that 
a use declared on them is a use upon a use. 

36. A widow, in consideration of 400/. bargained and sold to 
her s<Hi all her manors. &c. to hold to him and his heirs, to the 
use of the widow during her life, &c. It was resolved, that the 
limitation of the use was void ; because a use cannot be engen- 
dered OD a use. 

36. [Covenants to stand seised are. voluntary conveyances, 
unless when entered into in consideration of marriage ; in 
which latter case^ the hmitations will be supported against sub- 
sequent creditors, in respect of those to whom the consideration 
extends.] 
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Section I. 

Thbbe is a third sort of conveyance usually classed under those (>"P° ^^^ ^^' 

deriving their effect from the statute of Uses, but of which only 

one part is derived from that statute, and the other from the 

principles of the common law. It is called a lease and release, 

but is in fact a bargain and sale for a year, and a common law 

release, operating by way of enlargement of estate ; and owes its 

rise to the following circumstances. 

2. The framers of the statute of Uses foresaw that freehold 
estates would thenceforth become transferable by parol only, 
without any form or ceremony whatever. The statute of enrol- Ante, c. 9. 
meots was therefore made in the same parliament, which would 

have introduced an almost universal register of conveyances of 
real estates, but for the omission of bargains and sales for terms 
of years. 

3. In the reigns of Hen. VI. and Edw. IV. it was not unusual 2 Mod 252 
to transfer freehold estates in the following manner. A deed of 

lease was made to the intended purchaser for three or four 
years ; and after he had entered into possession, a deed of re- 
lease of the inheritance was executed to him, which operated to 
enlaige his estate into a fee simple. When it was found that 
the statute of Uses transferred the actual possession without 
entry, the idea of a lease and release was adopted. A bargain 
and sale for a year was made by the vendor, to the person to 

VOL. IV. 1 
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whom the lands were to be conveyed ; by this a use was raised 
in the bargainee, without any enrolment, to which the statute 
transferred the possession. Thus the bargainee became imme- 
diately capable of accepting a release of the freehold and rever- 
sion ; and accordingly a release was made to him, dated the day 
next after the day of the date of the bargain and sale : all which 
was considered as equal to a feoffment with livery of seisin. 

4. Fabian Philips says, this conveyance was first contrived by 
Serjeant Moore, at the request of Lord Norris, to the end that 
some of his kindred should not know, by any search of public 
records, what settlement he should make of his estate. The va« 
lidity of it was formerly much doubted. Mr. Noy thought that 
it could not be supported without an actual entry by the bar- 
gainee. But it was resolved in 18 Jac. 1. by the Chief Justices 
Montague and Howard, and Chief Baron Tanfield, that upon a 
deed of bargain and sale for years of land, though the bargainee 
never entered, if afterwards the bargainor makes a grant of the 
reversion, reciting the lease, to divers uses, it was a good con- 
veyance of the reversion. And in a subsequent case, where 
there was a bargain and sate for years, followed by a release, 
judgment was given — *^ That the lease being within the statute 
of Uses, there was no need of an actual entry, to make the 
lessee capable of the release; for by virtue of the statute, 
he shall be adjudged to be in actual possession." This is be- 
come the most common assurance for the transfer of freehold 
estates. 

5. It is said by Lord Ch. J. North, that he had known it 
ruled several times, that a lease and release in the same deed was 
a good conveyance ; for priority should be supposed. And it 
has been determined, that the words demise, grant, and to farm 
let, for six months, amount to a good bargain and sale, to ground 
a release. 

6. The recital of a lease for a year, in a deed of release, is 
good evidence of such lease against the releasor, and all claim- 
ing under him; but not against strangers; without proving 
that there was such a deed, and that it was lost or de- 
stroyed, (a). 

(a) [In Ireland the lease for a year is not required ; the usual reference in the release 
is deemed sufficient evidence of its supposed existence : 9 Geo. 2. c. 5. s. 6. (Irish 
Statute). In Doe v. Saunders, 1 Fox & Smith, Rep. K. B. Ireland, 18. it was decided 
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7. Every person who is capable of being seised to the use of Who may con- 
another, may convey by this assurance. But neither the King, what ' 

nor a queen regnant, nor a corporation, can convey in this Ante, c. 9. 
manner, for the reason already mentioned. And every species of 
property that is capable of being conveyed to uses, may be the 
subject of a lease and release. 

8. Not only estates in possession, but estates in remainder and Estates b re- 
reversion, may be conveyed by lease and release : this point is aversion*" 
fully proved by Mr. Booth, in an opinion which has been printed. 

He admits Lord Coke's position that a release cannot work with- Cases and Opi- 

, nions, vol. 2. 

out a possession ; but contends he only means that the estate i44. i Inst, 
upon which the release is to work, must be a vested estate ; for ^' 
in the same folio Lord Coke says — ^' If a man make a lease for 
years, remainder for years, and the first lessee enters, a release to 
him in the remainder for years is good, to enlarge his estate ;" — 
which showed his opinion to be, that it is not necessary the 
estate to be enlarged should be in actual possession, and that 
it sufficed if it was a vested estate, divided from the possession. 

9. In the case of Shortridge v. Lamplugh, which will be stated 

in a subsequent part of this chapter, the person who conveyed s. 14. 
by lease and release, had only a reversion expectant on a term 
for years : and this circumstance does not appear to have been 
noticed either by the counsel, or the judges. 

10. Estates in remainder and reversion expectant on estates Ante, c. 9. 
for lives, may be conveyed by lease and release : but in cases of 

this kind it is inaccurate to say that the releasee is in the actual i Inst. 270 a. 
possession of the premises ; the proper expression being, that 
they are actually vested in him by virtue of the bargain and sale, 
and the operation of the statute of Uses. 

11. Incorporeal hereditaments, such as advowsons, tithes. Incorporeal 
rents, &c. may be conveyed by lease and release, for they are 
expressly named in the statute of Uses, or comprised under the 
general word, hereditaments. 

12. Although no use could be raised on a bai^ain and sale, What consider- 
without a pecuniary consideration, yet when the conveyance by * °° ° 
lease and release became a common assurance, only a nominal 
consideration of five shillings was mentioned in the bargain and 

that the words " in his (the releasee's) actual possession, now being by virtue of a lease 
made punuant to the statute/' were held not a sufficient recital of the lease within the 
abo?e act.] 

1 2 
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2 mS 252^*' ^^ ' *^^^ ** ^^® ^^^ ***** ^^^"^ "^ reservation of a peppercorn 

rent was a sufficient consideration to raise a use in a bargain and 
sale to ground a release. 

13. With respect to the deed of release to the bargainee for a 
year, there is no necessity for any consideration^ because it operates 
as a common-law conveyance. And in the case last cited the re- 
lease was expressed to be made for divers good considerations, 
which was held sufficient. 

Shoitridge »• 14, In a writ of error from the Common Pleas, the case was, 

2 Ld. Raym. that T. Ashby demised the lands in question for 61 years, re- 

serving rent; afterwards he bargained and sold them for five 
shillings to Sir W. M. for one year ; and by another indenture 
dated the day after, he released and confirmed them to Sir 
W. M. in fee. It was resolved, that the estate was well vested 
in the releasee, though no consideration was mentioned in the 
release. 

Does not derett J 6. A conveyance by lease and release does not devest any 

■Dy osmc « 

estate, or create a discontinuance or forfeiture. Thus Littleton 
says — *^ By force of a release nothing shall pass but the right 
which he may lawfully and rightfully release, without hurt or 
damage to other persons, who shall have right therein, after his 
1. 606. decease.'' And in a subsequent section, he says — ** If tenant 

in tail lets the land to another for term of years, by force whereof 

the lessee hath possession, and the tenant in tail releases all his 

right in the same land, to hold to the lessee and his heirs for ever, 

this is no discontinuance : but after the decease of the tenant in 

tail, his issue may enter ; for by such release nothing passed but 

for term of the life of the tenant in tail. 

RMT^i??*"** ^^* '^^^® conveyance will not, for the same reason, destroy a 

WiiiesRe^ contingent remainder: therefore if a person is tenant for life, 

733! ' ' ^ith a contingent remainder depending on his estate, and he 

convoys in fee by lease and release, the contingent remainder 
will not be destroyed. 
.^!??/^* •. 17. A release may be to uses, as will be shown in the next 

1186 reiuita on it. *' ' 

chapter; but it has been doubted whether there can be a 
2S*ftik^ 678*' resulting use upon a lease and release. In the case of Short- 
7 Mod. 76. ridge V. Lamplugh, it was held, that if a lease and release was 

pleaded to A. and his heirs, and no consideration appeared, nor 
any declaration of uses, it should be intended to be to the use of 
the releasee : and Powell, J. said he was hot satisfied that the 
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nature of this conveyance would admit of a resulting use, though 
much used to raise uses upon to a third person, by express 
words ; yet, in strictness, it was a common law conveyance ; and 
if a lease was made for forty years, and a release thereon, with- 
out consideration, or limitation of any use, it could not be con- 
tended to be to the use of the lessor ; for the very extinguishing 
of the estate of the lessee, was a good consideration. 

18. Without questioning the case put by Powell, it may be 
fairly contended, that in the case of a bargain and sale for a year, 
for a nominal consideration, with a release thereon, without any 
consideration, the use would result, if no use was declared ; for 
the extinguishment of a term of this kind could not be deemed 

a consideration; therefore there could be no ground for con- Sanderson 

tending against the use resulting in this case, as well as 266.' 
upon a feoffment. And Lord Holt and Powell agreed, that if \^^'^^^' 

there were a particular use declared on the release, the rest 7 Mod. 77. 
would result. 

19. In cases of conveyances derived from the statute of Uses, To whom the 
it 18 said that the feoffees or releasees are entitled to the pos- i^Qg. 
session of the title deeds ; because they formerly belonged to the * ^"■*' ® *• "• *• 
feoffees to uses, in order that they might be enabled to defend 

the title to the land ; and though now the statute of uses trans^ vide supra, 
(en the legal estate to the cestui que use, yet that it does not ^^|] J' ^\ ^* 
transfer the title deeds. This doctrine is very questionable, as ^^^. ^ _ 

See also* 3 Bar* 

feoffees to uses have only a seisin of an instant, and are never & A.doi. 170. 

called upon, and could not be called upon, to defend the land ; p^^^^ *' 

and it seems reasonable to suppose that where a statute transfers 

the legal seisin of the lands, from one person to another, it 

should also transfer the deeds relating to the title of such lands, 

as they must be totally useless in the hands of a person who has 

no interest in the estate. 
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5. No teehnicai words nece»$ary. 
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described. 

8. No Consideration necces' 

eary. 
10. Deeds to lead Uses. 
17. Deeds to declare Uses. 
26. [Conflicting deelaratums of 

Use in same Instrument,'] 



Sbct. 28. Who may declare Uses. 
29. infants, 
S2. Married Women. 

41. Idiots and Lunatics. 

42. The R^^ht to declare Uses 

is co-extensive with the 
Estate. 

46. Uses may be dedared on a 

Lease and Release. 

47. The Releasee cannot 



Section I. 



Origin and 
nature of. 



Tit. 11. c, 4. 



Muitbebydeed 
or writing. 



With respect to those conveyances derived from the statue of 
Uses, which are said to operate by transmutation of possession, 
they owe their effect to the following principles. Where lands 
are conveyed by feoffment, fine, or recovery, the legal seisin and 
estate becomes vested by these conveyances in the feoffee, 
cognizee, or recoveror. But if the owner of the estate declares 
his intention that such feoffment, fine, or recovery shall enure to 
the use of a third person, a use will immediately arise to such 
third person, out of the seisin of the feoffee, cognizee, or re- 
coveror ; and the statute will transfer the actual possession to 
such use, without any entry or claim. 

2. Uses might formerly have been declared by parol only. 
But it is enacted by the statute of Frauds, 29 Cha. 2. c. 3. s. 7. 
'' That all declarations or creations of trusts or confidences, of 
any lands, tenements, or hereditaments, shall be manifested and 
proved by some writing, signed by the party who is by law en- 
abled to declare such trust, or by his last will in writing ; or else 
they shall be utterly void and of none effect." 
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3. It has been long settled that the word trust, in this statute, 
comprehends uses. Thus Lord C. J. Holt says — ** We take Holt's Rep. 
trusts and uses to be the same, in respect of trusts in their larger ^^ j^^^ ^si, 
extent, and so within the statute.'' 

4. It was not absolutely necessary, under the words of this 

act, that a declaration of uses should be by deed ; for Lord Holt 7 Mod. 76. 
has said, that since the statute of Frauds, uses might be declared 
by writing only, without seal. But there has been another act lofra, s. 22. 
on this subject, which will be stated hereafter. 

6. No technical words are required in a declaration of uses j^^ technical 
[except in the limitation of the estates.] Lord Holt has fiaid that "^^^ ^eccs- 
it is not even necessary to insert the word use in a declaration of 
uses of a fine or recovery ; for that any kind of agreement which Dyer, 166 n. 
manifestly shows the intent of the parties will be sufficient. 290. 
And this is conformable to the law, as it stood before the statute hL^'T^j^' 
of Frauds; it having been determined in 2 James that a will, iRoii.Ab.6i4. 

° MyttoDV. 

though revoked, should operate as a declaration of the uses of a Lutwich, 

feoffment. W. Jones, 7. 

6. In conformity to this doctrine it is laid down arguendo by 

Lord Holt, that if A. bargains and sells to B. and his heirs, and \^* ^Aym. 
the deed is not enrolled ; or if a deed of feoffment is not exe- 12 Mod. I60. 
Guted by livery, and a fine is levied between the same parties, 
the deed of bargain and sale or feoffment will operate as a de- 
claration of the uses of the fine. 

7. [It was always considered of importance that in] declarations How the l«ods 
of the uses of a fine or recovery, the lands should be described scribed. 
with as much minuteness and accuracy as in a feoffment or re- 
lease. For as lands were described in a fine or recovery in the 

same manner as in a precipe quod reddcU ; that is, only by the 
number of messuages, cottages, acres of arable, meadow, and 
pasture, &c« ; it was proper to have a more particular description 
in the declaration of uses ; which was the measure that usually 
guided juries in ascertaining the estates comprised in a fine or 
recovery. And there are many instances, where the Court of Vide Tit. 35 
Common Pleas has directed the description of lands, in fines and 
recoveries, to be amended, in conformity to the deed of uses. 
Hence arose an obvious propriety in connecting the description 
in the fine and recovery with that in the deed. There was also 
an advantage in stating in the deed the description contained in 
the fine or recovery. 
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8. No consideration was necessary to raise a use on a fine or 
recovery^ although in the case of a bargain and sale, and cove- 
nant to stand seised, it has been shown, that a consideration is 
absolutely necessary. The reason of this difierence is thus ex* 
plained by Mr. Hargrave. In the case of a declaraticm of uses, 
the estate is passed completely from the grantor, without the aid 
of a court of equity ; therefore it is immaterial whether the use 
declared on the estate is gratuitous or not ; it being sufficient 
that the grantees receive it coupled with a trust or use. But in 
the case of a bargain and sale, or covenant to stand seised, the 
transaction rests in covenant or agreement between the cove- 
nantor or bargainor, and the eestm que we ; and if the covenant 
or agreement was not founded on the consideration of blood, or a 
valuable consideration, such as marriage or money, our courts of 
equity, which, till the stat. 27 Hen. 8. had the sole cognizance of 
uses, would not interpose to compel the performance. In fewer 
words. Chancery would enforce uses annexed to a perfect gift, 
however gratuitous they might be ; but not those resting on a 
naked contract, without even so much as the consideration of 
blood to maintain them. 

9. It has been stated, that no use will arise, on a covenant to 
stand seised, to an illegitimate child. Gilbert says, if a man 
covenants by indenture, in consideration of love and affection, 
blood and marriage, of his bastard daughter ; though tliis be not 
a sufficient consideration to raise a use upon a covenant; yet it is 
expressive of the intent of the party, and therefore shall serve 
as a sufficient declaration of a use upon a fine, where there 
needs no consideration. 

10. Where deeds were executed prior to the levying fines er 
suffering recoveries, they were called deeds to lead the uses ; and 
where they were executed subsequent to a fine or recovery, they 
were then called deeds to declare the uses of them. 

11. With respect to deeds to lead uses, it was resolved in 
1 Jac. 1. — I. That although they were but directory, and did not 
bind the estate or interest of the land, yet if the fine or recovery 
was pursued, according to the indentures, there could not be 
any bare averment against the indentures, that after the making 
of them, and before the assurance, it was agreed that the 
assurance should be to other uses. But if another agreement 
was made by writing, or by other matter, previous to the fine or 
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recovery, as high or higher ; then the last agreement ahould 
BtaDcl. 11. If the form of the indentures was not pursued, as to 
the quantity of land, or the time within which, &c. ; in these 
cases, an averment without writing might be made, that the fine 
or recovery was to another use or intent than was contained in 
the indenture. For inasmu<^ as the indentures were not pur- 
sued, it was reasonable that the parties should be admitted to 
show the cause why they were not pursued, by reason of the 
new agieem^it subsequent ; which id such case might be as 
well by word as by writing. III. That although the indentures 
were not pursued, in circumstance of time, quantity, person, 
and the like ; yet if no other new mean agreement could be 
proved, the assurance should be, in judgment of law, to the use 
contained in the indenture. 

12. The statute of Frauds made no alteration in the law 
respecting the efficacy of deeds to lead the uses of fines and 
recoveries, except that of excluding all averments respecting 

the intention of the parties. Therefore where the uses were de** Tregame v. 
clared before the fine was levied, or recovery sufiered, they 2 Saik. 676» 
could not be controlled by any declaration or deed executed 
after. But where the fine or recovery was not levied or suffered 
according to the deed, such deed might be controlled by a sub* 
sequent deed. 

13. Ann Bowyer, by indentures of lease and release, in con- Jooes v. 
sideration of a marriage then intended between her and £• Mor- 1 Ldf^Raym* 
ley, and an agreement on his part to settle a jointure of 300/. ^^' ^ ^^ 
a year on her, conveyed her estate to trustees, in trust for herself 

and her heirs until the marriage took effect, and the jointure 
was made ; and afterwards to the use of E. Morley and bis heirs. 
The marriage took place; and soon after a second deed was 
executed, dated 29th January 1666, between Morley and his 
wife, and the trustees, reciting that a fine was already acknow- 
ledged, and agreed to be levied in due form of law, in the next 
Hilary term, between the trustees and Morley and his wife ; it 
was declared, that the same should enure to the use of Morley 
and his heirs. Two days after the execution of this deed (Slst 
January), and before the fine was levied, a writing indented was 
executed t)etween Morley and his wife; whereby tbey^ in con- 
sideration of the marriage, and other good causes, did covenant, 
consenti and agree, to revoke all former grants^ bargains, con- 
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tracts, writings, covenants, and obligations made between them, 
until Morley had performed the agreements in the marriage 
settlement on his part : and that in default thereof, it might be 
lawful for the wife and her heirs to enter upon the lands con- 
veyed by the settlement, without the let of the husband or his 
heirs. The fine was levied on the 9th February in that term. 
Morley did not settle a jointure pursuant to the agreement, and 
the wife died without issue. The question was, whether the 
fine should enure to the use of Morley and his heirs, according 
to the deed of the 29th January, or to the use of his wife and 
her heirs, according to the writing of the 31st January. 

The Court held, that the fine did not enure to the use de- 
clared by the deed of the 29th January, but that it was con- 
trolled by the writing of the Slst January. To prove which. 
Lord Holt premised three propositions. L If it be covenanted 
by deed to levy a fine to such persons and uses, and the fine is 
levied pursuant to the deed ; no proof whatever, by parol, shall 
be admitted to prove that this fine was levied to other uses : but 
a subsequent deed may alter the uses of the fine ; though a 
parol agreement (as this writing between a husband and wife is 
not a deed, but amounts to a parol declaration) cannot* If 
there be a variance between the deed and the fine, in any cir- 
cumstance, then the parties may aver the fine to be levied to 
other uses. II. Though there be a variance between the deed 
and the fine, yet, if nothing appear to the contrary, the fine shall 
be taken to be to the uses of the deed ; and in that case, the 
deed is not only evidence of the uses, but the fine is, by con- 
struction of law, to the uses of the deed. III. If the fine had 
agreed with the deed, the uses limited by the deed could ifot 
have been controlled by the writing of the Slst January: be- 
cause, though the deed of a feme covert is not valid in law ; yet 
the deed having relation to the fine, takes validity from thence, 
and will conclude her. From these premises. Lord Holt con- 
cluded, that the fine could not be to the use of the deed of the 
29tb January, because the fine to be levied by that deed, ought 
to have been levied in the following Hilary term, exclusive of 
that Hilary term in which the deed was made ; but the fine was 
levied in that Hilary term ; and therefore, there was a variance 
between the fine and the deed ; and consequently room was left 
for averment. For if the deed had been pursued, the wife would 
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have had twelve months to see whether the husband would per- 
form the marriage agreement ; and if he would not^ she might 
have refused to join in levying the fine ; of which benefit she 
was deprived, by its having been immediately levied. Then the 
husband* by the writing of the 31st January, agreed to the terms 
stipulated in the marriage settlement, and the fine was levied 
accordingly; from whence it manifestly appeared, that the 
agreement contained in the deed of 29th January was relin- 
quished ; and the new agreement of the 31st, was designed to 
lead the uses of the fine. It was therefore agreed by the Court, 
that the writing of the 31st January was a sufficient declaration 
of the uses of the fine : and if it were not, yet it would be suf- 
ficient to control the deed of the 29th ; for it was there agreed, 
that all conveyances, 8cc. made in contradiction to the marriage 
settlement, should be null and void. Then, if no use could arise 
under the deed of the 29th, the use resulted to the wife and her 
heirs, and judgment must be given accordingly. 

Upon a writ of error to the House of Lords, the judgment was Show. 140. 
affirmed. 

14. A man and his wife made a mortgage in 1692 of the wife's Fleetwood v. 
estate, and covenanted in the mortgage deed, to levy a fine in 2 aSl^t^' 
the Easter term following. The fine was not levied till Trinity 

term 1695. Afterwards, but in that term, in consideration of 
more money, they joined in a conveyance of the equity of re- 
demption ; and covenanted that the fine which had been levied 
should be to the uses of this last deed. 

Lord Hardwicke was inclined to think, as the covenant to levy 
the fine under the first deed was confined to a particular term, 
and the fine was not levied till after that, the husband and wife 
might, by the deed in 1696, covenant that the fine which 
had been levied should be to the uses of the latter deed ; and 
that the former deed might be laid out of the case, as the 
covenant for levying the fine in Easter term was not strictly 
pursued. 

15. A second deed to lead the uses of a fine or recovery, must 
be executed by all those who were parties to the first deed, and 
were concerned in interest, in order to render the first deed void. 

16. Philip Stapilton being tenant for ninety-nine years, if he Stapilton v. 
should so long live, with remainder to trustees to preserve con- i^tk.2.' 
tiogent remainders, remainder to his first and other sons, and 
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having two 80db» Henry and Philip ; the father and saas, by 
deieds of lease and release^ dated the 9th and 10th September 
L724, conveyed the premiaea to two persona as tenanta to the 
ffdicipe, for the purpoae of auffering a common recovery, which 
was to enure, aa to part* to the use of Philip the father for Mit^ 
remainder to Henry the son for life, remainder to his first and 
other aons in tail, remainder to Philip the son for life, remainder 
to his first and other s<xi8 in tail, &c. There were oovenanta to 
anflTer a recovery within twelve months, and likewise for further 
assurances. Before any recovery was suffered, Henry the son 
died, leaving issue Henry the plaintiff. Afterwards, by lease 
and release, 12th and 13th April, 1726, to which the heir of the 
surviving trustee in the original settlement of 1661 was a party, 
Philip the father and Philip the son covenanted to suffer a re- 
covery of the same premises, to the use (as to part) of Philip 
the father, his heirs and assigns ; and as to the other part, to the 
use of Philip the father for life, remainder to Philip the son in fee. 

In Trinity term 1726, a recovery was suffered, in which were 
the same tenant to the pnecipe, the same demandant and 
vouchees (except Henry, who was dead), as were covenanted to 
be by the first deed. It was likewise suffered within twdve 
months after the execution of the first deed. It was proved in 
the cause, that Henry the son, who died before the recovery 
was suffered, was a bastard ; and the question was, whether the 
son of Henry was entitled to the premises under the declaration 
of uses made in the year 1724? or whether that dedaiatioa was 
avoided by the subsequent declaration in 1726? 

Lord Hardwicke. — '' The first question in this case is, whether 
the lease and release on the 9th and 10th of September 1724, 
will amount to a good declaration of the uses of the recovery, 
notwithstanding the subsequent deed of April 1726? I am 
strongly inclined to think that the lease and release of 1724, 
will amount to a good declaration of the uses of the recoveiy* 
This question depends on the construction of law, and the 
authority of cases upon the declaration of uses. It is true, where 
there is an agreement to suffer a recovery, and uses are declared, 
if the recovery is afterwards suffered, though it varies in point 
of time from the recovery covenanted to be suflEered ; yet if there 
be no subsequent declaration of uses, the recovery will enure to 
the uses so declared ; and before the statute of Frauds, if the 
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deed' declaring the mes had not been pursued, a parol declara- 
ti6n of the uses would have been admitted ; but if there was a 
deed declaring the uses, and the recovery was suffered accord* 
ingly, that would » before the statute, have excluded a parol de- 
claration of new uses. But eren now there may be a subsequent 
declaration of other uses, but that declaration must be in writing, 
and such a new declaration of uses depends upon the agreement 
of the parties: therefore, though it was said at the bar, that the 
declaration of uses is in the power of the tenatit in tail, and 
that be may declare new uses, I take that > not to be law ; for 
such subsequent declaration of uses must be by all the parties 
concerned in interest. And in the case of the' Countess of Rut- 5 Rep. 25. 
land, it is not laid down that the tenant in tail may declare new 
uses, bnt it is said whilst it is directory onfy, new uses may be 
decbkred; and the meaning of that is, that as the new uses must 
arise out of the agreenHent of the parties, the parties may oba?nge 
the uses, but that must be done by the mutual consent of all 
the parties concerned in interest; and in that case it was a 
mutual agreement of all the parties. But in the present case, 
the aeeond agreement not being between all the parties 4U>n^ 
cemed in interest, ought not to control the first declaration, 
and especially as the recovery was suffered within the time pre^ See Honffhton 
acribed by the firet deed, and between the same demandant and £^ jelf^^eT^' 
tenant." 

17. With respect to deeds executed subsequent to a fine or Deeds to de- 
recovery, it was formerly doubted whether they could operate so 

as to direct the uses of such prior fine or recovery ; becaurse 
where a fine was levied, or a recovery suffered, without any con- 
std^ation, the use immediately resulted; and when the use was Tit. 11. c. 4. 
once vested, it was doubted whether it could afterwards be 
devested, by any subsequent declaration*. But it was resolved, 
in 3 and 4 Phil, and Mary, that a deed executed four years Basset's caae, 
after a recovery, was sufficient to declare the uses of it. 'And in Dowman'scase, 
a subsequent case, 28 Eliz., it was resolved that an indenture ^ ^P* ^* ^* 
subsequent was sufficient to direct and declare the uses of a 
precedent recovery. 

18. A deed of this kind must howeter refer to the recovery ; 
for if there were a variance between the deed and the recoirery, 
the deed would not operate as a declaration of the^uses of such 
recovery. 
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19. Thus where a person suffered a recovery, Oct. Mich. 3 
Edw. 6., and an indenture was made on the 14th November fol- 
lowing, in which it was expressed that all recoveries thereafter 
to be suffered between the parties, should be to the uses con- 
tained in that indenture : it was held that the recovery suffered 
before, should not be to the use of that indenture, though all 
Michaelmas term was but one day in law ; for the word there- 
after, excluded all recoveries before suffered, without an aver- 
ment of the intent. 

20. A deed to declare the uses of a recovery may be controlled 
by a subsequent deed. 

21 • A feme sole, before the statute of Uses, suffered a re- 
covery, and intending to marry A. B., she, before the marriage, 
executed an indenture declaring the use of the recovery to herself 
and A. B. and their heirs. The recoverors having notice of the 
indenture and marriage, executed an estate to the husband and 
wife, and their heirs. Afterwards the husband and wife, by 
other indentures, declared that the first indentures were mis- 
taken, for that the use should have been to the heirs of their two 
bodies, remainder to the heirs of the wife ; and they covenanted 
and agreed to stand seised to the use of themselves in tail^ and 
after to the right heirs of the wife. 

It was held that the first indenture was corrected by the se- 
cond ; and the first use sufficiently altered, without estate ex- 
ecuted. 

22. By the statute 4 Ann. c. 16. s. 16. reciting that it had 
been doubted whether, since the statute of Frauds, the declara- 
tions or creations of uses, trusts, or confidences of any fines or 
recoveries, manifested by deed, made after the levying or suffer- 
ing of such fines or recoveries, were good and effectual in 
law; it is thereby declared, ** that all declarations or creations 
of any uses, trusts, or confidences, of any fines or common 
recoveries of any lands, &c., manifested and proved by any 
deed then made or thereafter to be made, by the party who 
was by law enabled to declare such uses or trusts, after the levy- 
ing or suffering any such fines or recoveries ; were and should 
be as good and effectual in the law, as if the said act had not 
been made. 

23. A. and B. his wife levied a fine, and four years after they, 
by deed, declared the use of it, in which were the following 
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words : — " All and every fine or fines levied or to be levied shall 

be to the uses of the deed." The Court held that this was a 

good declaration of the use of the fine; the jury having found 

that the fine was levied to the uses therein declared ; and that, 

notwithstanding the statute of Frauds, a subsequent deed was as 

good as it was before that statute was made. It is evident that ^*|^*y^ ^ 

this determination was founded on the statute 4 Ann. ; though 116. 

it is not mentioned. 

24. It is observable that in the statute 4 Ann. the word deed 
only is used, and the word writing omitted ; from which it has 
been contended that a deed is now necessary in all cases to de- Idem, 112. 
clare the uses of a fine or recovery : but this statute does not 
repeal the 7th section of the statute of Frauds, being only expla^ 
natory of it ; and if taken literally, can only be extended to de- 
clarations of uses made subsequent to a fine or recovery, and not 
to those made before. 

26. It was the usual practice, where a fine was intended to 
be levied to uses, to execute a deed previous to the fine in which 
the intended cognizor covenanted to levy a fine, and a declaration 
was inserted in the deed, of the uses to which the fine, when levied, 
should enure. Where a recovery was intended to be suffered, a 
deed was previously executed to make a tenant to the pntdpe, in 
which was contained an agreement to suffer a recovery, and a de- 
claration of the uses of it. 

26. [Where there are conflicting declarations of the use in the Conflicting de- 

_ - , ,, .11 • 1 • i_ cltnitions of use 

same instrument, the first shall prevail, the maxim being the in same instru- 
first deed and the last will, (a) '"®°*- 

27. It has not unfrequently occurred that in a conveyance 
to a purchaser to the usual limitations to bar dower, there 
is a covenant to levy a fine; and the uses of the fine are 
declared to the purchaser and his heirs, or to him and his Cro. Eiiz. 744. 
trustee and their heirs, nevertheless, as to the estate of the ^'* 
trustee and his heirs, in trust for the purchaser and his heirs. 

It is presumed that the fine would be considered only by 

way of further assurance, and the limitation in the habendum 

would prevail. But it has been considered more doubtful, if {o^'Yqi ^'**' 

the fine were levied of a term preceding the execution of the ^^ Vin. Ab. 

, , , r & ^.j^ pj p g^ 

deed.] Cro. Elit. 306. 

(a) [Doe o. Biggi, 2 Taunt 109 See also, 3 Taunt. 376. 3 Russ. 399.] 
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28. With respect to the persons who are capable of declaring 
uses; not only all those to whom the law gives a disposing 
power are capable of declaring uses, but also some who are 
incapacitated from conveying their estates by any of the com- 
mon modes of assnrance. 

29. If an infant levied a fine, and declared the use of it, such 
dedaration should bind him, as long as the fine remained in 
force ; for inasmuch as he was admitted by the judges to levy a 
fine* the law would allow him to declare the use of it ; and such 
declaration would be valid as long as the fine. But an agree- 
ment by an infant to levy a fine and sufier a. recovery, when he 
came of age, to certain uses, would not operate as a declaration 
of the uses of such fine or recovery. 

30. Thus in the case of Nightingale v. Ferrers, a question 
aiose whether the agreement entered into by Lord Ferrers's son, 
when an infant, amounted to a declaration of the uses of the fine 
and reoovery ; and it was declared by Sir J. Jekyll that it did 
not. 

31. An infant covenanted to levy a fine by a particular time, 
to certain uses. Before the time he attained his full age, and 
levied the fine, and by another deed executed after he attained 
his full age, he declared it to be to other uses. The Court of Com- 
mon Pleas held that the last deed was that which should declare 
the uses of the fine. 

32. As a married woman was allowed to join with her bus- 
band in levying a fine, and sufiering a recovery, she was also 
allowed to join with him in declaring the uses of them. And 
although the wife should be an infant, yet her declaration of the 
uses of a fine or recovery, if she were allowed to levy or sufier 
one, would bind her. 

33. If a husband alone declared the use of a fine, levied by 
him and his wife, of the wife's estate, it would bind the wife, 
unless her dissent appeared ; for when she joined her husband 
in the fine^ it must be presumed tiiat she consented to the decla- 
Fation> of the uses of it. 

34. If a wife cooeurned with her husband in the sale of her 
own estate, and afterwards joined with him. in levying a fine of 
it to the vendee and his heirs, it would bind her, without any 
writing proving her assent. 
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36. A husband and wife levied a fine of the wife's land to a Swanton v. 
purchaser ; afterwards the husband alone declared the uses of ^^^* ^ ^^' 
it; the question was, whether the wife was bound by the decla- 
ration of uses. 

Lord Hardwicke said, as no other deed was shown that 
declared different uses, and the uses declared did not vary from 
what the wife intended, it should bind her : therefore the bill 
which she had brought, after an acquiescence of fifteen years, 
since her husband's death, for possession, on suggestion that she 
was not bound by the fine, as she did not join in the declaration 
of uses, must be dismissed. 

36. Where the wife dissented from her husband's declaration, Webb. v. Wor- 
it was void, as to her: therefore if a husband and wife levied a Ab.V98. 
fine of the wife's estate, and an indenture was prepared in the 

name of the husband and wife, declaring the uses of such fine, 
which the husband sealed and delivered, but the wife refused to 
do so, it would not bind her ; because her refusal to execute 
the declaration of uses was a sufficient proof of her dissent. 

37. A declaration of the uses of a fine or recovery by a mar- 2 Rep. 67 b. 
ried woman alone, without the concurrence of her husband, was Cotion, Skin. 
void ; because a married woman being sub potestate viri, could ^^^* 

not declare the use without him. 

38. Where a husband and wife made different declarations of 
the uses of a fine or recovery, they were both void. 

39. C. K. and Eliz. his wife beins seised of lands which were Beckwith'icase, 
the estate of Eliz., an indenture was executed by Eliz. without ^' 

the consent of her husband, by which she alone declared the 
uses of a fine, which afterwards should be levied. Eight years 
after, the husband executed an indenture, without the assent 
of his wife, by which uses were declared, different from those 
contained in the deed executed by the wife. The fine was after- 
wards levied by the husband and wife to the persons mentioned 
in the deed executed by the wife; and it was found, that there 
were no other uses declared. Resolved, that both the declara- 
tions of uses were void : and that the fine enured to the use of 
the wife'and her heirs. 

40. It was also resolved in this case, that if the husband and 2 Rep. 58 a. 
wife agree in the declaration of the uses of part of the land, and 

vary in the declaration of the residue, it will be good for the part 
in which they agree, and void for the residue. But if there be 

VOL. IV. K 
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a variance in the limitation of the first uses, though there be a 
siinilarity in the limitation of the subsequent uses, all is void. 
'' For (sajTS Gilbert) as to that part in which they both agree, 
all the requisites are found necessary to make a declaration, and 
the defect of the other part can have no influence on that which 
is good. But if they agree in the limitations for part of the 
estate in the land, and disagree in the other estates, there all is 
void : for else there will be another moulding of tlie estates than 
the feme designs ; and her consent is requisite to every estate 
that shall be created by the limitation of uses ; for it is to he 
ordered by her direction. Thus, if the husband declares the use 
to himself and wife for life, the remainder to the heirs of the 
wife ; and the wife declares the uses to herself for life, and then 
to her own right heirs ; both declarations are void ; and it shall 
not stand good for the remainder in fee, and be void for the rest ; 
for the estate moving from the wife, whatever uses do take effect, 
must be by her direction and consent, and in the same manner 
as she pleases. Though the husband has power over the estate 
of the wife during coverture, yet if she declares the use one way, 
and he another, his declaration is absolutely void, and it shall 
not stand good during the coverture. The reason of the difier^ 
ence seems, that in other cases, the husband having power over 
the wife's estate, be may grant an interest as from himself, 
during the coverture, for so long he has power over the estate. 
But when they levy a fine in fee, the estate passes solely and en- 
tirely as one estate in fee simple from the wife ; and tfaie uses 
that are declared thereupon must be all with the consent of the 
wife, for the whole estate ; because the whole estate and interest 
passes from the wife." 

41. If an idiot or lunatic were permitted to levy a fine, or 
suffer a recovery, he might declaim the uses of it^ because these 
being matters of record, no averment of idiocy or lunacy was 
admissible against them. But in cases of that kind, as Mrell as 
in that of infancy, the Court of Chanceiy would relieve* 

42. The right of declaring the uses of a fine or recovery was 
precisely co-extensive with the quantity and nature of the estate 
or interest which each of the parties had in the knds. If there- 
fore a tenant for life, and the person entitled to the remainder or 
reversion joined in levying a fine, or suffering a recovery, they 
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might declare the uses^ according to their respective estates in 
the land. 

43. So if there were two joinfHkenants who joined in levying a 2 Rep. 58 a. 
fine, or suffering a recovery, and one declared the use in one 
manner, and the other in another ; each of them should be good 

for their respective parts. Because the declaration of the uses 
should be directed and governed according to their several 
estates and interests. 

44. It was held in a modern case, that where a fine was levied J^*- Pop*>a". 

^ ' 1 Doug. 25. 

by a tenant for life, remainder-man in tail, and reversioner in fee ; 
a declaration of uses by the tenant for life, and the remainder- 
man in tail, did not bind the reversioner. 
46. It was resolved in Samme's case, 13 Rep. 56., that upon a Uses may be 

.... , declared on a 

release which creates an estate, a use may be limited ; but that lease and re- 
upon a release or confirmation, which enures by way of mitter ®*^* 
k droit, no use can be limited. It follows, that a use may be 
declared on a lease and release in fee ; for in that case, the re- 
lease creates a freehold estate : and it has been the constant 
practice for the last century to make all settlements by a bargain 
and sale for a year, with a release in fee to trustees, and to de- 
clare the uses upon that conveyance ; in which case the uses Cases and 
arise out of the seisin of the releasees, and are usually declared n. 288. ' 
in the same deed. 

46. It should however be observed, that no person can declare 
uses on a lease and release, who is not capable of transferring 
lands by that mode of conveyance. Therefore, a declaration of 
the uses of a release by an infant, a married woman, an idiot or 
lunatic, would be void ; because an averment of these disabili- 
ties might be made. 

47. In the case of a lease and release to uses, the seisin is in The releasee 

«... 1*1 caoDot disseot. 

the releasee, without any agreement or assent on his part, and 
will serve the uses declared on the release : nor will a subse- 
quent disagreement by the releasee, defeat the uses declared in 
the release. 

48. Thus it is said in Roll's Ab. to have been resolved, that if Vol. II. 787. 

Gorton's case, 

a man seised of lands in fee, with intent to convey to B. in fee, Gilb. Uses, 
for money, demises, grants, bargains, and sells to A. for years, 3^ ^^ ' 
and after releases in fee to A. to the use of B. in fee ; this release 
is good before any agreement of A. to have it as a bargain and 

k2 
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sale. And if A. after elects to have it as a lease at common law, 
yet he shall not devest the estate of B. thereby. For, prima 
fade, by the intent of the lessor, A. being only named as a 
means of conveyance for the settlement of the land to B., was 
possessed as a bargainee; and when the release has settled the 
estate in B., A. cannot, by his election, make it void. 
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Section I. 

PowEBs or authorities by which one person enabled another to Common law 
do an act for him, were well known to the common law, and P^^*^^ 
were divided into two sorts ; naked powers or bare authorities ; 
and powers coupled with an interest. Thus Littleton says, a 1. 169. 
man may devise that his executors shall sell his land, in which 
case, the power is a naked one. And Lord Coke, in his com- 
ment, observes that if a man devises land to his executors, to be 
sold, this is a power coupled with an interest. 

2. There is a material difference, in common law powers, Jenk. 306. 
between a naked power or bare authority, and a power coupled 

with an interest. In the case of a naked power, if it is exceeded 
in the act done, it is entirely void. But in that of a power 
coupled with an interest, it is good for so much as is within the 
power, and void for the rest only. 

3. With respect to powers derived from the doctrine of uses, Powen derived 
it has been stated in a former title, that powers of revocation xiTii!^ 4. 
and appointment may be inserted in conveyances which owe 

their effect to the statute of Uses ; and that, when executed, the 
uses originally declared cease, and new uses immediately arise 
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to the persons named in the appointment ; to which uses the 
statute transfers the legal estate and possession. 

4. Powers being found to be much more convenient than con- 
ditions, were generally introduced into family settlements ; and 
although several of these powers are not usually called powers of 
revocation, such as powers of jointuring, leasing, and charging 
settled estates with the payment of money ; yet all these are in 
fact powers of revocation, for they operate as revocations, pro 
tanto, of the preceding estates. 

6. Powers of revocation and appointment may be reserved 
either to the original owners of the land, or to strangers ; from 
whence arises the general division of powers, into those which 
relate to the land, and those which are collateral to it. Powers 
relating to the land, are those which are given 1o some person 
having an estate or interest in the land over which t!hey are to 
be exercised. These are again sub-divided into powers append- 
ant, and in gross. 

6. A power appendant is where a person haa an estate in 
land, with a power of revocation and appointment, the execution 
of which falls within the compass of his estate : as where a 
tenant for life has a power of making leases in possession ; so if 
a person limits an estate to such uses as be shall appoint by his 
will, and in the mean time to the use of himself and his hein, 
the settler has a qualified fee, and a power of appointment 
appendant to bis estate. 

7. In a modem case, the Court of Common Pleas was of 
opmioD, that a power of appointment annexed to an estate in fee 
simple was void, as being inconsistent with the estate. Lord 
Eldon has denied this doctrine, and said it had been long settled 
that a person might reserve to himself a power of limiting an 
estate by an appointment, taking at the same time to himself the 
whole interest in the fee, over which the power was to be exer- 
cised. And in an opinion of Mr. Fearne*s, be says, the reserva- 
tion of a power of appointment of a use, is not rendered void by 
a subsequent limitation of the fee to the same person. It was a 
mistake to suppose that a limitation of the fee comprehended 
every power of appointment whatever ; for a person seised in fee 
could not, by a mere instrument in writing, pass the fee to, or 
make it vest in another, but a proper form and mode of convey- 
ance was requisite; whereas under a power of limiting the use, a 
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peraoQ may, by such instrument only, vest the fee in another, 
without any of the usual ceremonies requisite to a conveyance of 
lands, (a) 

8. Lands were conveyed to A. B., his heirs and assigns, to Rayv.Pung. 
such uses as C. D. should by deed appoint^ and in default of and Doe v. Jones, 
until appointment to the use of C. D. in fee : C. D. conveyed Jg^f "' ^ ^'^' 
the lands in exercise of the power, and the Court of King's Bench 

on a case from the Court of Chancery, certified that C. D.'s wife 
would not be dowable. 

9. A power in gross is^ where a person has an estate in the Or in gross. 
land, with a power of appointment, the execution of which falls 

oat of the compass of his estate ; but notwithstanding is annexed 
in privity to it, and takes effect in the appointee, out of an in- 
terest vested in the appointor. 

10. Thus where a tenant for life has a power of creating an 
estate, to commence after the determination of his own, such as 

to settle a jointure on his wife, or to create a term for years, to Edwaids v. 

commence after his death, these are called powers in gross ; be- 4^0, ' 
cause the estate of the person to whom they are given, will not 
be affected by the execution of them. 

1 1. Powers simply collateral are those which are given to mere Powers simply 
strangers, who have no interest in the land. Thus where powers land. 

of sale and exchange are given to trustees, in a settlement, they 
are said to be collateral to the land. 

12. A power relating to the land, being part of the old domi- Cowp. R. 263. 
nion, is favourably expounded ; whereas a power simply collateral 

to the land is considered as a bare authority, and therefore 
ccmatrued strictly. 

13. Common law powers, or authorities, may be inserted in i^ what deeds 
every species of deed ; but powers derived from the doctrine of 

uses can only be inserted in deeds deriving their effect from the 

statote of Uses, and operating by transmutation of possession ; 

that is, in declarations of uses of fines, and recoveries, releases, 

[and feoffments to uses] ; for it is doubted whether powers can 

be inserted in deeds of bargain and sale, or covenants to stand infra, c. 15. 

seised. 

(a) [There seems good ground to contend that a devise sych as that in Goodill 
V. Brigham, or the more technical devise to such uses, &c. as A. should appoint, and in 
default of appointment to A. in fee, would be supported as a good devise under the sta- 
tute of Wilk. See also Sug. Pow. c. I. s. 5. div. 6.] 
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By what words 14. In the Creation of powers there is no necessity for any 

technical words ; as it will be sufficient if the intention of the 
person who creates the power be clearly manifested. Thus 

Siupe V. Tour- ^},ere the words — *^ And if the said A. B. shall make any estate 

ton, 2 RoU» ^ ^ ^ 

Ab. 215. in fee simple, or fee tail, then the use shall be/' &c. were in- 

serted in a deed, without mentioning any particular lands; 
it was resolved that they should be intended of the lands com- 
prised in the deed, and were sufficient to create a power. 

Moo. 611. 15^ Sq where the words were: — " It shall be lawful for 

B. to alter, change, &c. any use, and to limit new ;" or '^ that 
after altering, changing, 8cc. said uses, the fine shall be to 
the new uses limited ; " they were held sufficient to create a 
power. 

r!^LeiSton, ^^' ^" ^^ ^^^ marriage with B. conveyed lands to C, in 

2 Vera. 377. trust for himself for life, remainder to B. for life, remainder to 

the heirs of their two bodies, remainder to A. in fee ; with a 
proviso, that in default of issue of the marriage, C. should con- 
vey to such uses as the survivor should appoint A. devised the 
land to D., and died without issue. Lord Keeper Wright said, 
that Dyer's scintilla juris remained in C. ; and though the pro* 
viso was unskilfully penned, yet it amounted to a power of re- 
voking and limiting new uses, 
lerh^p^^'in 17. A man made a settlement upon the marriage of his son 
Cha. 293. with one B., in which there was a proviso, that if B. should 

happen to survive her husband, not having issue, or without 
issue of their two bodies lawfully begotten, B. to have power to 
sell and dispose of such lands. The husband died leaving issue. 
Some years after, that issue died without issue, and then the 
wife sold the lands. A bill was brought by the heir of the hus- 
band, to have the deeds from the vendee, as not coming in pur- 
suant to the power ; and it was insisted for him, that the husband 
leaving issue, the wife did not survive her husband, not having 
issue, or without issue; and therefore the power never took 
effect. The Lord Chancellor said — '' There was no occasion in 
this case to make any artificial construction of the proviso, for 
that the words thereof fell in naturally with the meaning of the 
parties, and gave her a power to sell, when the issue failed. For 
where an estate is made to a man, and the heirs of his body, and 
if he die without issue, or without heirs of his body, the remain- 
der over, this is a good limitation, whenever the issue fails; 
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though in that case, if he leaves issue, he cannot properly be 
said to die without issue. But this was a much stronger case, 
for death is a single act, and to be performed but once, and 
though the issue dies without issue, a year after, it cannot be 
said he died without issue, because he actually left issue ; and 
yet a limitation over in such a case is good : but her surviving 
was a continuing act, and she survived her husband as much a 
year after his death, as she did the first moment; and, therefore, 
if the issue fails during her life she actually survives without 
issue, or not having issue, because the issue fails during her sur- 
vivorship, which continues after the failure of issue : and this was • 
the plain and natural meaning of the words, and agreed with the 
intention of the parties ; which was to give her the disposal of so 
much lands, in case the issue to be provided for by the settlement 
failed." And therefore dismissed the plaintiff's bill. 

18. Where a person has a power to charge lands with a sum Boyoot, v. 
of money, he may also charge them with the payment of the 552. 
interest. For the intention is, that the lands should be charged 2 Ves.^juQ. ^' 
with the principal money, and that of course must carry interest, ^^' 
otherwise it could not be raised. 

19. Where a power is given to trustees to raise a sum of money Trafford v. 
out of the rents and profits of lands, they may raise it by sale or wms, 416. * 
mortgage ; especially where it is to be raised by a certain day, 2^J»Jwm^J3. 
and the annual profits would not be sufiicient to raise it on that 

day. But where the words are to raise a sum of money out of 
the annual profits, there the trustees cannot sell or mortgage. 

20. Where there was a power to charcre lands with portions Bealev.Beale, 

IP Wma 244 

for younger children, living at the father's death, a child, tn ' 
venire matris, was considered within the power. For it might 
be well looked upon, in equity, to be living at the father's death, 
1/1 ventre matris. 

21. With respect to common law powers, created by devise, 
they will be discussed in Title 38. Demise. 

22. Although a power to appoint new uses, implies a power A power to ap- 
to revoke the former ones ; for otherwise the power to appoint p^i^r'to^i^ 
new uses could not be exercised ; yet it has been held that a ^^^^ 
power of revocation alone, does not imply a power of appointing 534. 

new uses. This doctrine has been contradicted by Sir ^ward Pow. c. 5. s. 7. 
Sugden, who lays it down that although in the original settlement 
a power of revocation only be reserved, yet a power to Umit 
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new uses is implied, and may be executed accordingly ; unless 
a contrary intention can be collected from the whole instrument, 
or the estate is expressly limited to other uses. But that every 
power reserved in a deed, executing a powser, will be strictly 
construed ; and therefore a mere power of revocation in such a 
deed, will not authorize a limitation of new uses. 

23. A power of appointment which relates to the land, in- 
cludes a right to appoint either absolutely, or with a new power 
of revocation and appointment. But if a person once executes 
a power of revocation, and makes an appointment of new uses, 
by deed, over the whole estate, his power is thereby completely 
exhausted ; unless he reserves to himself a new power of re- 
vocation and appointmeot. 

24. Sampson Hele, being seised in fee of the lauds in question, 
conveyed them in 1684, by lease and release, and fine, to trustees; 
to the use of himself for life, remainder to the use of his son for 
life, remainder over. In the release there was a power giv«i to 
Sampson Hele, to revoke the uses contained therein, and to limit 
other uses ; and also to revoke or alter such new limitations, 
and to declare other uses. Sampson Hele did accordingly, by 
deed poll, in 1687, reciting his power, revoke the uses limited 
in the release of 1684, and appointed new uses: and by an 
indenture in 1704, between him and trustees, reciting the re- 
lease of 1 684, and the power of revocation therein, and also the 
deed poll of 1687, by which he had revoked the first uses, and 
limited now ones ; did, according to the power and authority to 
him by the said recited indenture reserved, and the proviso 
therein specified, revoke the uses limited by the deed poll, and 
by virtue of the said power appointed new ones. The question 
was, whether the deed poll of 1687, and the uses thereby limited, 
were well revoked by the indenture of 1704. The Lord Chan- 
oellor declared, that this was a new case : that he did not find 
any authority to warrant such a revocation ; nor was there an 
instance, in any of the authorities which were insisted on, of 
any such power of revocation. But referred it to the Judges of 
the Court of King's Benoh, for their opinion ; whether the uses 
limited by the deed poll of 1687, were well revoked by the in- 
denture of 1704, by virtue 6f the power of revocation contained 
in the indenture of 1684. The Judges of the Court of King's 
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Bench certified their imanimous opinion to be — ^^ That the power 
of rerocation in the indenture of 1684, was fully executed by the 
deed poll of 1687 ; and that the further power in the indenture 
irf* 1684, to revoke any new appointment of uses, was void in its 
cieation, as to such uses as should afterwards be duly limited, 
unless a power of revocation should be again expressly reserved, 
wliieh was not in this case ; and consequently, that the uses 
limited by the deed poll of 1687, were not revoked or annulled 
by the indenture of 1704." The Lord Chancellor concurred in 
this opinion, and decreed accordingly. The decree was affirmed 
in the House of Lords. 

25. [It would appear upon the authority of the following case, unless the 
that] where the power is [simply] collateral to the land, the ^ua^i.""^^ 
person to vriiom it is given cannot, upon the execution of it, 

reserve to himself a new power of revocation ; [but the case 
appears to be very inaccurately reported, and not to have called 
for the decision ; the power was not simply collateral or a mere 
authority, for the donee of the power had a life estate, as appears 
by Mr. Raithby's extract from the register's book.] iVern.4i4.n.i. 

26. Sir George Crook having three daughters, declared by Wall v. 
his will, that bis lands should descend and go amongst his i n,. 355/ 
danghtera, in such shares and proportions as his wife should by 

deed direct and appoint. The wife made an appointment in 

parsuance of the power, in which she reserved to herself a 

power of revocation. The Court said, that as to the power of See Sugd. Pow. 

revocation, the case might be eased of that, for it was only an 

authority in the wife ; and that being once executed, she could 

not reserve such power to hei*self. 

27. By the common law, powers and authorities may be given To whom 

, . , 1 1 /» !• • r powers may be 

to persons who, m other cases, are mcapable of disposmg ot given. 
lands, on account of particular incapacities and disabilities. 
For the execution of a naked power or authority cannot be 
attended with any prejudice to the persons labouring under 
such incapacities ; or to those for whose benefit the authority 
is exercised. 

28. Thus an infant is capable of executing a bare authority, infimts. 
for Lord K. Wright held that a covenant, entered into by an 
in&nt on his marriage, was a good execution of a power. It is, 
however, now settled that where a power is given to an infant. 
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relating to his own estate, it must be inserted in the deed that 

he may execate it during his infancy, otherwise his execution 

of it will have no effect. 

Hearle V. 29. A person devised all his real estate to trustees, in trust to 

MSS. Rep. ^fvfy the rents and profits thereof for the sole and separate use 

3 Atk. 695. ^f j^jg dj^ugij^gy Mary, the wife of W. W., (whom she had married 

without her father's consent, and who was since become a bank- 
rupt,) during her life, to be at her own disposal, and not subject 
to the control of her husband. And upon further trust, that 
they should permit his said daughter, by any deed or writing to 
be by her duly executed in the presence of three credible wit- 
nesses, to give, devise, and bequeath all his freehold, copyhold, 
and leasehold estates, to such person or persons as his daughter 
should think fit; she having a particular regard to his poor 
relations. Mary, the daughter, living separately firom her hus- 
band, and having one child by him, did, when of the age of 
nineteen, in pursuance of the power given her by her father, by 
will, devise all her real and personal estate to her executors, 
upon trust for her child, and her other relations. The question 
was, whether this power, derived to Mary under her father's 
will, was well executed by her during her infancy. 

Lord Hardwicke. — " This is a question of great consequence, 
and never determined before. And as I can find no precedent 
that a power of this sort, derived under a will, can be executed 
by an infant, I am unwilling to make one. There are cases in- 
deed, where infants may execute powers, but there they are 
mere instruments, and no interest passes fi'om them ; as is said 
1 Inst. 62. a,, that infants may be attorneys to give seisin. 
Though in fol. 128. a. it appears by a quotation from the 
Mirror, that by the old law they could not be attorneys, nor 
(fol. 158. a) even summoners. But powers like the present are 
of a very different nature, being introduced since the statute of 
Uses, and coming in the place of conditions, before that statute. 
Hence it is that conditions and powers are often compared. 
Now conditions could be executed by infants; but that wa^ 
^"i*^oV?^' only where it was for their benefit. So an infant may present 

to a church ; but that is very different from a power of this sort, 
for it may be done by a child of a month old, because he is 
under the inspection of his guardian, and the bishop is judge of 
the sufficiency of the person presented. But it cannot be pre- 
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tended that such a power« as the present, could be executed by 
a child of one month old. An infant's declaration of the use of 
a fine is good also, while the fine stands unreversed for infancy, 
because both make but one conveyance, and the law gives credit 
to the judge who took the fine. The custom of gavelkind that 
an infant may make a feoffment at fifteen, is very different; and 
bears no resemblance to the present case. Particular customs 
being Ux hci, and the same as if an act of parliament was made 
for that purpose. In Lord Buckhurst's case, Moor, 512. it is 
said arguendo by him as counsel, that where an infant may by 
custom make a feoffment at fifteen, if he makes a feoffment to 
the use of his will, such will, though void as a will, on account of 
his infancy, is still a good declaration of uses. This looks as if an 
infant could execute such a power as that in question ; but he cites 
no authority for what he says, nor can I find any to that purpose, 
but rather the contrary. Bro. Custom, 50. said there, that though 
an infant may make a feoffment of gavelkind lands at fifteen, 
yet he cannot devise them, for the custom shall be taken strictly. 
And 2 Roll. Ab. 779. that if an infant make a feoffment of 
gavelkind lands, warranted by the custom, to the use of himself, 
and afterwards devises the use, this is void, if not warranted by 
the custom ; which last is almost a contradiction of what is said 
by Moor. In the case of femes coverts, executions of powers 
have been held good. So they were determined to be in Rich lufn, s. 37. 
v. Beaumont by Lord King, and afterwards by the House of 
Lords ; and in Lady Travel's case also, by Lord King. Thence 
it was inferred they should also be good in case of infants, the 
disability of femes coverts being, as was said, rather greater than 
that of infants. But I think this latter disabiUty a greater one 
in the eye of the law ; and so did Lord Hobart in Moore t;. Hob. 95. 
Hussey, in marg. (which marginal notes are well known to be 
Lord Hobart's own), who says that coverture was not at common 
law so far protected as was infancy, and some other disabilities. 
Upon the ground laid down there, is founded the separate exa- 
mination of femes coverts upon fines, which is otherwise in case 
of infancy ; for the feme covert has no less judgment, as Lord 
Hobart says, than if discovert. So in 1 Inst. 246. it was held, 
that a feme sole being disseised, and afterwards taking husband, 
and daring the coverture a descent cast, her entiy is thereby 
taken away, after her husband's death ; but otherwise if she was 
within age at the time of her taking husband ; for that no foUy 
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can be iiaputad to her, she being an infiuit at the time ef her 
marriage. And ia 10 Co. 43. a. it is held, that an infant is 
totally disabled from conveying daring his minority; and there 
a difference is taken between recoveries sufiered by husband and 
wife, and by in&nts ; that in the first case, they are good, bat 
not in the other. It was said that here the infant was of the 
age of nineteen, and the Court might judge of her discretion ; 
but that rule lets in much too great latitude, nothing being 
more vague and uncertain than the different abilities of people 
at the same age« Some certain age must be fixed by law for 
presuming discretion ; and so it most be to make good a custom, 

Hob. 225. enabling an infant to dispose; as is laid down in Needier v. £p« 

Winchester. If infants could execute powers over their estates, 
there would be instances of leases or jointures made by them ; 
whereas we daily see applications made for acts of parliament, 
enabling them thereto. I can find but one case of a power ex- 
ecuted by an infant, that is Lefd Kilmurry v. Gery, cited b 
E?elyn t7. Evelyn, 2 P. Wms. 671. It was in 1712, as appeals 
from the Register's book. There was a private act of parliament, 
12 Will. 3., making good all acts done by Lord Kilmurry, during 
his infancy ; and is therefore by no means an authoritjir, that 
infants may execute such a power as this. This is my opinion 
as to the general question ; but there is something in this case 
that still strengthens it, from the words of the wiU, which go 
throughout to the disability of coverture, and none other, and 
imply therefore, that had he meant any other, be would have 
mentioned it. The testator's plain view was to secure his estate 
to the separate use of his daughter, who was then a strong 
young woman, not at all likely to die ; and it csfnnot be pte- 
sumed he had her death at all in view. This is a power coupled 
with an interest, and so, different from a naked audiority. The 
daughter had an equitable interest in her for life, with a power 
of giving the inheritance to whom slie pleased. The equitable 
reversion remained in her, and if not disposed of by her wwrid 
descend to her daughter ; which shows it to be a power thiat was 
to be executed over her own inheritance. 

Married women. 30. A married woman may, without her husband, execute a 

naked authority, whether given befiMre or after her coverture ; 
though no special words be used to dispense with the disability 

1 Inst. 52 a. ^ coverture. Thus Lord Coke says, if cestui que use had de* 

112 a. vised that his wife should sell his land, and made her executrix. 
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and died, and she took another hmband, she might sell the land 
to her husband ; for she did it in outer droii, and her husband 
should be in by the devisor. 

31. The rule is the same where both an interest and an au- 
thority pass to the wife, if the authority be collateral to, and does 
not flow from the interest. Because there the two are as uncon- 
nected as if they were vested in different persons^ 

32. A person devised an annuity to a feme sole for life, with Gibbons v. 

Tut I* 

power to grant an annuity to any person she should name. The piQch, 346. 
woman afterwards married. It was held that this power c(hi- 
tinued in her, and was not trans&vred to the basband. For by 
her nomination she did not anywise charge the lands by virtue 
of any interest arising from her ; but under the .power that was 
given to her for that purpose. 

33. Where lands are vested in a married woman, upon condi- w. Jones, 138. 
tion to convey them to others, she may convey them during the 
coverture, to save the condition. 

34. If the legal estate in lands is vested in a married woman, 
in trust for another, some hold that she cannot pass it to the 
eesim que trust, unless her husband joins. This was the opinion 

of Judge Jones; but Whitlocke and Doddridge dissented, and Danielt>.Ubley, 

iV. Jon6s, 137. 

held that the husband's joining was not any more requisite, than 
in the Other cases. Mr. Hargrave has observed, that perhaps ^ lost. 112 a. 
Jones's opinion may be most conformable to strictly legal doc* 
trine ; and his thus distinguishing a trust from a power, and a 
condition, may be accounted for. Trusts are properly the sub- 
jects of consideration for the courts of equity only ; and though 
in ihem the legal estate is made subservient to the trust, yet the 
courts of law take notice of trusts for very few purposes ; nor 
will it be easy to find an authority for departing from any rule 
about the effect of legal conveyances, merely in respect of their 
being a performance of trusts. 

35. When powers of revocation and appointment were intro- 
duced into conveyances to uses, the Judges reasoned by analogy 
from these principles ; and held that coverture did not create an 
incapacity, in a woman, to execute a power. 

36. A person settled lands on himself for life, remainder to his Bayley v. War- 
wife for life, remainder to the issue of the marriage ; with a pro- Rep. 494. 
vise that it should be lawful for his wife during her life, to demise 

the premises, under certain conditions. After the husband's 
death, the wife married again, and she and her husband demised 
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the lands pursuant to the power. It was held in the Exchequer, 
that this was a good execution of the power, notwithstanding the 
coverture ; for the estate of the lessee was not derived from the 
estate of the lessor, but arose out of the estate of the feoffees or 
releasees, in the original settlement. 

37. In a subsequent case Lord King held, that where a power 
was given to a woman to dispose of her estate by will, her mar* 
riage suspended the power. And on an appeal to the House of 
Lords, a case was directed to be made for the opinion of the 
Judges of the Court of King's Bench ; but it does not appear 
whether any further proceedings took place. It is however ob- 
servable, that in the case of Hearle t?. Greenbank, Lord Hardwicke 
says, it was held in this case that a married woman may execute 
a power. 

38. If, however, a power be expressly reserved to a woman, to 
be executed by her, being sole, a subsequent marriage will, in 
that case, suspend the execution of the power. 

39. An unmarried woman settled her estate on herself for life, 
remainder over, reserving to herself a power, being sole, to make 
leases for three lives. She afterwards married, and executed the 
power jointly with her husband. This execution was held not 
to be pursuant to her power : for by the marriage she became 
subject to her husband. And the Lord Keeper took a diversity 
between a naked power, and a power that flows from an interest: 
for where a bare power is given to a feme by will, to sell lands, 
although she afterwards marries, she may sell the lands, even to 
her husband. But where a woman, upon a settlement of her 
own estate, reserves a power, which flows from an interest, that 
power ought to be executed by the woman whilst sole : and yet 
he said such powers ought to be taken liberally, though formerly 
they were taken strictly. 

40. A clause is now usually inserted in the deed by which a 
power is given to a woman, that she may execute it, whether she 
be sole or married ; in which case a subsequent marriage will not 
disable her from executing it. 

41. The proper mode of creating a power of this kind, is to 
convey the lands to trustees in trust for the separate use of the 
woman, remainder to the use of such persons as she shall by 
deed or will, whether she be sole or covert, appoint. But though 
no such conveyance be made, and articles only are entered into, 
previous to a marriage, by which it is agreed that the wife shall 
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have a power to dispose of any estate which may descend to her^ 
it will be sufficient ; and a court of equity will support the exe* 
cation of a power so given. 

42. By articles before marriage, the intended husband co* Wiightv. Ca- 
venanted that he would execute all such acts and conveyances Pari. Ca. 486. 
as should be necessary for vesting any estate which might 2 EdenlTsQ. 
descend to his wife, in such persons as his wife should name, in 
trust for her sole and separate use ; and to be subject to such dis- 
position as she should make thereof, by any deed or writing 
under her hand and seal, or by her last will and testament. The 
wife became entitled to a trust estate in some lands, which she 
devised by her will. It was decreed by Lord Northington, that 
the power was well created, and that the will of the wife was a 
good execution of it^ 

On an appeal to the House of Lords, it was contended on the 
part of the appellant, that the proper and only methods of 
enabling a feme covert to dispose of her inheritance by deed or 
will, operating as an appointment, were, either by a conveyance 
to uses or trusts before marriage, reserving such a power ; or else 
by fine levied by the husband and wife after the marriage, with a 
deed to lead the uses of it, reserving such a power to her, over 
the inheritance vested in the cognizees : but unless one of these 
methods was taken, her will of real eiitates would be void, as an 
instrument of conveyance, and could not bind her heirs. Mar^ 
riage articles being entered into for a valuable consideration, 
would bind the husband to do aU proper acts for enabling his 
wife to make an effectual disposition of her real estate, notwith- 
standing her coverture; but when those acts had not been done, 
the heirs of the wife would be entitled to take advantage of all 
defects in the will, or in the capacity of the testatrix ; just as 
they would have been entitled to claim by descent, in case, after 
a power duly reserved to her over a use, or a trust, she 
had not thought fit to make any appointment in execution of 
the power. 

On the other side it was argued, in support of the power, that 
the legal estate was outstanding in trustees, and therefore no 
formal conveyance of it was by any means necessary, as such 
conveyance could not affect the legal estate, or have any legal 
operation. It could amount only to a direction to the trustees 
to become trustees for such persons, intents, and purposes, as the 

VOL. IV. L 
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wife should by deed or will appoint ; and as the interest of the 
wife was only equitable, the general agreement and intentuin of 
the parties clearly and indubitably ezpiesaed in the articles, were 
as strong and binding as an equitable conveyance, and did in 
effect amount to a direction to the trustees and their heirs, to 
stand seised of the premises, in trust for such person and per- 
sons as she should appoint, and, in the mean time fcH* her separate 
use, exclusive of her intended husband ; and especially as the 
husband, by the articles, actually oovenanted to do all necessary 
acts to enable his wife to make any such disposition or appoint- 
ment of her estate as she should think fit, either by deed or 
will ; by which covenant he was bound in equity to do all neces- 
sary acts for authenticating or establishing any deed or will, 
which she should make. The decree was affirmed. 

43. With respect to the persons to whom appointments may 
be made, all those who are capable of taking lands by any com- 
mon law conveyance, may be appointees. A woman may also 
take by an appointment from her husband, because the estate 
does not pass immediately from him, but from the trustees. 

44. It frequently happens that estates are subject to a power 
of appointment in the first taker, with remainders over, in de- 
fault of such an appointment ; upon which an opinion formerly 
prevailed that such a power suspended the vesting of the subse- 
quent limitations, and kept them in contiiigency. Thus in Leo* 
nard Lovie's case, it was held that the remainders in tail were 
contingent, and not executed till the death of the feoffor, be- 
cause he by his will might give away the whole fee simple ; and 
it being uncertain, till his death, whether they would ever vest 
or not, they were therefi)re contingent And although Lord 
Hardwicke held the same doctrine, in the case of Walpok v. 
Ck>nway, yet it is now settled that in cases of this kind, the re- 
mainders are vested in the first instance, subject to be devested 
by an execution of the power. 

45. By marriage .articles, money was agreed to be laid out in 
the purchase of lands, to be settled to the use of the husband 
for life, remainder to trustees during his life, to preserve contin- 
gent remainders ; remainder to the wife for life, remainder to all 
and every the children of the marriage, for such estates, and in 
such proportions as the husband and wife, or the survivor should 
appoint ; and in default of appointment, to be equally 
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among the children ; if more than one, as tenants in common, 
with cross remainders ; if but one child, then to such one in 
tail ; and in default of issue, to the husband, his heirs afid as- 
signs for ever. Upon a question, whether the inheritance iti the 
lands to be purchased, would have vested in the ikther, it was 
contended it would not, because during his whole life the inhe* 
ritance, supposing a purchase made. Would have been in abey^^ 
ance ; for as he might have limited it to any child, in fee, and 
the limitation over in default of appointment would then have 
been out of the question, it was a springing use, resting in sus- 
pense during his life. But Lord Hardwicke held, that the 
father taking an estate for life, by the same settlement, the in- 
heritance would have vested in him. He said, that where no 
person was seen or known in whom the inheritance could vest, 
it might be in abeyance. That the fee's being in abeyance, had 
in some cases occasioned an act of parliament to remedy it, but 
there it was not so ; nor did the power of appointment make any 
alteration therein ; for the whole etfect thereof was, that the fee 
which was vested, was thereby subject to be devested, if the 
whole was appointed ; or if part, so much as was not drawn out 
of the inheritance, still remained in the father, as part of the old 
fee : and there was no occasion to put the inheritance in abey-> 
ance, which the Court never did but from necessity; and would 
80 mould it, by opening the estate, as in Lewis Bowles's case, and '^^ ^^' c* 1*1 
in several others, as best to answer the purposes of the limitations ; 
but if the appointment was not made, it remained undisturbed. 

46. Mr. Fearne has observed, that this was not a case in Cont Rem. 

346 

which the estate was originally the fathet'a, or vested in him at 
all, before the settlement : where the limitation of the fee to 
him, being the reversion, and part of his old estate, would have 
remained vested in him, till devested by the vesting of a contin- 
gent remainder. But it was the case of money to be laid out in 
lands, where the father's title to the inheritance was to originate 
in the same settlement as the limitations to the children ; and 
by which, as Lord Hardwicke observed, as the father took also 
an estate for life, the inheritance, according to the ordinary rules, 
vested in him. But the general doctrine has been confirmed in 
the following case. 

47. By marriage settlement, lands were limited to the use of ^>^ ^' ^^^' 
the intended wife and her heirs, till the marriage ; afterwards to 39. 

l2 
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her separate use for her life, remainder to her husband for life, 
remainder to all the children of the marriage, or such of them, 
for such estates, and in such shares, as the husband and wife» or 
the survivor, should by deed appoint; and for want of such ap« 
pointment, then [to the use' of all and every the child or chil- 
dren equally. Upon a question, whether the remainders to the 
children were vested or contingent, it was contended that the 
power of appointment prevented their vesting, by absorbing the 
whole fee. 

Lord Kenyon, after observing that the judgment must depend 

on the authorities cited, of which the three leading ones were 

Ante m!*44'45. '^^0°^''^ Lovie's case, Walpole v. Lord Conway, and Cunning- 

5 Bac. Ab.^ ham v. Moody, and noticing the opinions in the two last, said 

he was happy to find that in the last of these cases, where Lord 
Hardwicke had an opportunity of reconsidering this question 
more fully, and at a time of life when his judgment was more 
mature, he determined differently from the opinion held in the 
two former. He could not find any substantial distinction be- 
tween that case and the principal one. That the limitations to 
the children were first subject to a power of appointment to the 
children, &c., and whether the limitations preceded or followed 
the power of appointment, made no difference. That the opi- 
nion of Lord Hardwicke, in the latter case, was peculiarly de- 
serving of attention ; because, when it was discussed, the former 
one, of Walpole v* Conway, where he had intimated a different 
opinion, was pressed upon him ; and because he decided the last 
case at a time when he had the assistance of some of the most 
eminent lawyers, that ever attended the bar of that Court. Lord 
Uwpencer. Kenyon therefore thought, that on the authority of that case, 
453. ' the remainders to the children were vested, subject to be devest- 

5 Twn lUp. ' cd by the execution of the power ; and judgment was given 
^^®' accordingly. 

48. [In addition to the preceding authorities the doctrine 
thereby settled is also sanctioned by the dicta of several emi- 
nent judges.] (a) 

(a) [2 Bro. C. C. 588. 4 Ves. 636. 771. I Scho. and Lef. 393. 7 Vet. 583. 10 lb. 
265. See also Sugd. Poweia, Ch. 2. a. 4. page 151 , &c. ed. 5.] 
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Section I. 

Soon after the statute of Uses, the practice of limiting estates „jj*^° *^ 
in strict settlement became frequent ; but as estates for life are 
not subject to dower, a power was usually given to tenants for 
life, of appointing an estate to any woman whom they should 
marry, for their lives, by way of jointure, which is now become 
almost universal. 

2. As a rent-charge is a much more convenient species of pro- 
perty than an estate in land, it is the usual practice to give to 
tenants for life, a power of appointing a rent-charge, not ex- 
ceeding a certain annual sum, by way of jointure : and where 
the power is to appoint all or any part of the lands, the usual 
way is to appoint certain lands to the wife, with a proviso that 
in case the person in remainder shall pay to the wife a certain 
annual sum, by way of rent-charge out of the lands, as a 
jointure, then that he may retain the possession of the whole 
estate. 

3. In powers of this kind, the common phrase is, that it shall ^^*!^ ** 
be lawful for the tenant for life to appoint any part of the lands, yearly ? aiue. 
comprised in the settlement, to his wife, as a jointure, not ex- 
ceeding the clear yearly value of a certain sum of money. And 

where an appointment of a jointure is made in this manner, 
clear of all taxes, and other outgoings, this refers to such out- 
goings and taxes as are in being at the time when the appoint* 
ment is executed. 

4. The Marquis of Blandford, having a power to appoint a S!*'lJJ^'^ \ 
jointure^ not exceeding 3000/. a year, by articles previous to his 2 Atk. 542. 
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marriage, covenanted to settle a jointure of 3000/. a year on 
his intended wife, over and above all reprises. A settlement was 
afterwards executed, by a deed of appointment of certain lands, 
in pursuance of the power ; in which there was a covenant, that 
the lands should produce 3000/. per annum, clear of all reprises. 
Lady Blandford having survived the Marquis, brought her bill in 
Chancery, to have the lands appointed to her for jointure, made 
up a clear 3000/. a year. 

Lord Hardwicke said — ^Th«re were two questions in this case. 
First, what was the true construction of the power? And 
secondly, what was the construction of the articles? The 
words of the power were, to settle upon any woman a jointure 
not exceeding 3000/. a year, without any deduction or abate- 
ment, for any taxes, charges, or impositions, imposed or to be 
imposed, parliaipentary or otherwise^ He thought both sides 
were mistakea in the oonstrnctiQa of the power. For the plaia* 
tiff's counsel oari^ it too far iu extending it to a clear yearly 
icmt-cbarge ; wji h^ve insisted upon deducting for every little 
sum laid out in majiuring;, or in any way relating to the land. 
And, on the other hand, the defendant's counsel have narrowed 
it tOQ much,, by insisting that the words taxes and impositwns 
ought to receive a limited and restrained sense ; and mean such 
taxes as are. fixed, and certain in their nature, which the land- 
tax is not, being a fluctuating^ one. He thought the land-tax 
elearly within the power; for it. would be very strange when 
there were the words imposed or to be imposed i!b»X the principal 
and most considerable public tax could be intended to be ex- 
cluded. The best rule was to construre the power aa referrii^ 
to such taxea ajs were in being at the time tjie articles wese. exe- 
cuted. The jointure was not to exceed, in the whole, the anonal 
valne of 3000/. ; and in his apprehennioi^ tbs value of the land 
was to be estimated,i as it stood al the time oS the exe^ntion of 
the power : if by any accident, after the execution of tjie power, 
there should have been an excess it would; be for Ae benefit of 
the jointress^ By parity of reason, if there should be any defir 
ciency, by inundation 09 casualties,, the jointress must acquiesce 
under it. To construe it otherwise^ would make these powem 
executory. Upon the first question, therefore, the measno^; of 
the charges the jointured estate was. to be freed ficom, m^st be 
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taken from the Yaluation at the time of the execution of the 
power^ and of such charges as were then in being. 

As to the second question, respecting the construction of the 
articles, there was a great inaccuracy in not pursuing the power^ 
nay, ev^i the articles and the settlement had not so much as 
the same words, but differed in many places, and yet they 
ought both to be construed, so as to make them consistent; 
and by this means he should have some reason for what he said, 
and some foundation to stand upon. On the part of the de- 
fendant, an advantage had been attempted to be taken from the 
exprestton, that the jointure should be clear of reprises. Now 
the word reprises was of a very uncertain signification, and 
ought to be construed secundum subjectam materiam. The arti- 
cles b^an with a recital of the power, and the intended mar- 
riage, and the meaning of this inaccurate drawer under the word 
reprises, was to take in taxes, charges, or incumbrances, imposed 
or to be imposed, parliamentary or otherwise, according to the 
subject matter, and pursuant to the power to which it referred. 
Nothing was clearer than that the marquis intended to setlleSOOO/. 
per annum, free from all taxes whatsoever; and if the construc- 
tion of the articles should be doubtful, from the uncertain signi- 
fication of the word reprises^ yet taxes, inserted in the settle- 
mmit, might explain the meaning. And this way of reasoning 
would hold better in a court of equity, because articles were 
there considered as minutes only; and the settlement might 
afterwards explain more at lai^ the meaniug of the same parties* 
He therefore declared, that the plaintiff, by virtue of the power 
under the duke's will, and the marriage article, was entitled to 
suck a jainlure out of the trust estate, subject to the said power, 
as at the time of the execution of the said articles was of the 
yearly value of 3000/., free from all incumbrances, rent-charges, 
reota-seck, fee-farms, quit-rents, annuities, stipends to ministers, 
pensions, and procurations, payable thereont ; and ako free from 
all parliamentary taxes or impositions of such natvre and kind as 
were in being at the time of executing the said power, and parti- 
cularly from the land-tax then in being. 

5. A case of the same kind having arisen som^ years after^ TyrcoDnei v. 
Lord Hardwicke said, the questien was, what the jointare should 2 Ves. 502. 
be clear and discharged from ? The material words ware, not ^^' ^^' 



152 Tltk XXXIL Deed. Ch. XIV. s. 5. 

exceeding in the clear yearly value. What was the meaning of 
those words, and to what time to be applied? The time he 
would consider first ; as to which he was clearly of opinion that 
they must be lands of this clear yearly value at the time of 
making the jointure; and that there was no obligation upon the 
remainder-man, or lien upon the estate to have this jointure con- 
tinue to be of a clear value, during the continuance of the 
jointure estate ; and that was always the rule in the execution 
of these powers. A man seised in fee might covenant that it 
should always continue of such a value^ which covenant would 
bind his assets, real and personal, to make it good : but there was 
nothing there to bind the estate, except what was laid down in 
Coventry v. Coventry, such a covenant as was a conveyance in 
equity. And of that opinion he was in Lady Blandford's case, 
where it was very minutely considered, as to the great incon- 
venience in a contrary doctrine : that these powers would other- 
wise be executory and fluctuating: that none would know when 
the power was executed ; and that new bills must be brought 
against the remainder-men, and it must be executed against 
subsequent tenants for life. Were subsequent jointresses to be 
called upon to make good the first jointure ? that could never be 
intended. Therefore it was the time of the execution; and oi 
that opinion he was in that case, not only in respect of the exe- 
cution of the power, as to the charges on the estate, but in 
respect of the quantum of the land-tax; for though that tax 
might rise afterwards, the quantum of the jointure was not to be 
varied ; and a defect in value of the jointure was not to be con- 
sidered, because of an addition made to the land-tax afterwards. 
It was sufficient that the Master should see it exonerated from 
the land-tax, according to the quantum of the land-tax at the 
time of the execution. 

The great question then was, from what charges, impositions, 
or outgoings, this estate ought to be discharged, at the time of 
making the jointure. What it was to be discharged from, de- 
pended on the construction of those words ; not exceeding, Sec. 
For the plaintiff it was insisted that it must be clear of every 
outgoing ; clear at least as far as that jointure of Lady Bland- 
ford's, in which case the words were, clear of any taxes, chaiges, 
or impositions ; so that there was an express dischai^e from taxes. 
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If there had not, by virtue of the word charges, he could not 
have taken it to be clear of taxes. The plaintiff insisted this was. 
to be clear of taxes ; and if it was within the power, she was in 
the right ; which brought it to the construction of the words. 
He was of opinion those general words were not to be extended 
to the land tax. But the true construction was the rule laid 
down in Lady Blandford's case, where he held that the measure 
of charges to be deducted, was to be taken, as things stood at the 
time of the execution of the power ; and was to be free from all 
charges usually allowed between buyer and seller of estates, and 
all parliamentary impositions, at that time ; but thafwas because 
of the words. But where nothing but the word clear was used, 
it was a right rule to construe it as it would be between buyer 
and seller of estates. Clear must not mean all outgoings, like 
a rent-charge, as losses by tenants and management, to which a 
rent-charge is not liable. Then what was the rule to go by ; what 
would be understood between buyer and seller ; all reprises and 
incumbrances, and all extraordinary charges unusual, and not 
agreeable to the custom of the country ; and then the land-tax 
was not to be considered. It was true that the land-tax was to 
be considered as a burden ; but it was contingent, in itself, be- 
cause the value was contingent, and therefore that was a reason 
it ought to be taken in, but it was not in between buyer and 
seller. Tithe was such as it ought to be free from ; so of a fee- 
farm rent, which was an incumbrance by private title. Then as 
to the poor rates and church levies ; if in the country where the 
lands were, the usual course of letting estates had been to 
let them subject to these charges (as it was in the western 
counties), he should have taken the power in that sense, that 
the jointure should be charged with those payments. For when 
a person created a power and made a jointure, as a clear jointure 
in lands, it must be considered as lands of a clear rent, accord- 
ing to the course of letting in that country ; and not to be liable 
to extraordinary charges by contract It was proved that in 
the country where the lands were, it was unusual to let them 
discharged of these burdens ; but in this estate, these burdens 
were paid by the landlord, and the rents were raised to the 
tenant in proportion. If then the father thought fit to let the 
estate so as to increase the nominal value of it, and gave a 
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power to make a jointure, that was no reason to burdea the 
jointure with it, but as the usual and ordinary method was of 
letting those lands. 

It was decreed that Lady S. was entitled to a jointure, not 

exceeding the clear yearly value of 1000/. at the time of the 

Wm^^^^''' •e^®inei^<^ made: dear of incumbrances, and all other chaiges 

2 Eden, 170. which, by the course and usc^ of the country in which the 

lands lay, ought to be borne by the tenant, but subject to the 

land-tax, and all other outgoings which, according to the course 

of the country, ought to be borne by the landlord. 

SrKrtanTof* 6. Powers of jointuring are sometimes given, proportioBed to 

the wift. the wife's fortune. And in a case of this kind, if the power 

be to appoint a jointure not exceeding 100/. for every 1,000/. 
which the husband acquires, as a marriage portion, and part of 
the wife's fortune is settled on the husband for life, and after 
to increase the younger children's portions ; although there be 
no younger children, and it goes back to the wife, yet it wiU 
be considered as received by the husband, within the intent 
of the power ; and the husband will be compelled to settle a 
jointure accordingly. 
Jg^*"- 7. Sir B. Sberrard being tenant for life, with such power as 

2 Vet. 499. is mentioned in the preceding section, married a lady who had 

& fortune of 10,000/. ; and in consideration thereof, settled an 
estate on her of 800/. a year ; and covenanted to settle 200/. 
a year more, to make it up a thousand. The sum of '2000L, 
part of the wife's fortune, was continued at interest, for the 
benefit of the younger children ; and in case of no children, to 
go to the survivor ; but the interest thereof was to be paid to 
the husband during his Ufe. There were no children, and the 
wife survived. 

Lord Hardwicke said, the question was, whether Sir B. Sher^ 
raid was to be considered as having received 8000/. or 10,000/. 
with his lady. He was of opinion he must be considered as 
having received a portion of 10,000/. with his wife. It was not 
to be disputed but that on the marriage it was to be considered 
as 10,000/. i but then the objection was,'tbat 2000/. though part 
of the portion, was not received by Sir B. S. ; and that in con- 
sequence of the settlemeaA, by his not survivii^, it went back 
to her, there being no younger childreBi and was to be con- 
sidered as no part of the portion on which the jointure was made ; 
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and therefore not being received, no jointure waa to be made 
for it. But he was of opinion that objection did not hold : be 
agreed that where a jointure was to be made under such a 
limited power^^ of a portion to be receiYed, the transaction must 
be &ir bondjide, without fraud or collusion ; and therefore if it 
was a nominalji not a real portion, that would not do. It often 
happened that a mea married a lady with a small portioo, and 
he or his friends advanced money to make up that a nominal 
portion, and took it back ; that would not do. So if the wife 
bad a portion of lO^QOQ/. and it was settled to her separate use, 
that would not do : but that was not the present case. Parents 
created these powers with a view to compel their children to 
marry prudently, with a wife of adequate quality, certainly of 
an adequate fortune ; but not to burden the estate with a great 
jointure for a wife, who brought nothing into the famOy, and 
who probaUy would not deserve it Wherever therefore the 
portion of tl^ wife was stipulated to be applied in a proper and 
reasonable manner, in the usual way of settling, for the benefit 
of the family, that was to be considered as a portion received. 
The father could not mean that every part of this portion should 
be received by his son, to spend and waste ; if it was settled so 
as to become beneficial to the family, in the fair way of making 
settlements, it was sufficient. The parties were young at the 
time of the marriage, and might have several children : it was 
reasonable to take so much of the wife's fortune, as an increase 
of the younger children's portions, which the husband had under 
his father's will a power to settle ; nor was there any impropriety 
in giving the wife a chance of survivorship. This then was an 
application of the portion by the husband, in a reasonable and 
fair way, and therefore to be considered as within the intent of 
the power. If the interest of the 2000/. had only been given to 
the husband for life, and afterwards the principal to the wife, 
that would be a strong case to say it was not within the intent 
of the power; but the money being only given to the wife, on 
failure of younger children, and on the husband's dying first, 
both which events happened, it differed from that case. If the 
portion was to be paid to the husband, to do what he pleased 
with it, and not to be settled for the benefit of the family, 
fathers would hardly create such a power. He therefore con- 
sidered that what was fairly settled for the family, was for the 
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benefit of the husband ; and therefore the widow was entitled to 
1000/. a year for her jointure. 
Holt «■ Holt, 8. It was resolved by Lord King, that where a tenant for life 

2 X • Wins* 

648. with power to make a jointure of ]00/« a year for every 1000/. 

which he had by his wife, covenanted on marriage to make a 
jointure accordingly ; and also to make an additional jointure, 
on receiving or becoming entitled to any further money in right 
of the wife ; and after the death of the husband the widow be* 
came entitled to an additional fortune ; she shall not compel the 
remainder-man to make an additional jointure on her, on this 
account But, on the other hand, tlie husband's creditors 
should not take from the wife that additional fortune, (a) 

(a) [As to what is a reasonable or equivalent jointare, see Coventry v. Coventiy, 9 
Mod. 12. 10 Mod. 464. 2 P. Wms. 222. Earl of Tankenrille v. Coke, Moseley. 146. 
Earl of Tyrconnel v, Dnke of Ancaster, Amb. 237. 2 Ves. S. 600. Hervey v. Hervey, 
1 Atk. 661. Burrell «• Cratchley, 15 Ves. 544. Feame's P. W. 350. On tbe con- 
struction of a power to j<Mntare, see Wigsell v. Smith, 1 Sim. & Stu. 321.] 
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CHAP, XV. 
Of Powers to 'Lease. 



Sect. 1. Origin mtd Nature qf. 
4* Restrklions wmextd to, 

6. I. As to the Instrument. 

7. II. As to the Lands to be 

leaeed. 

12. A QuaUficaiwn deetruetive of 
a Power diepeneed with. 

20. III. As to the Tisne when 
the Lease ii to commence. 

24. A general Power onhf on- 
thoriees Leases in Pos- 
session, 

SI. UnUss the Estate be reoer* 
sionary. 



Sect. 36. But concurrent Leases are 
good. 

40. Powers to lease in reversion. 

4S. IV. As to the Duration qf 
the Lease. 

49. V. As to the Rent to be re- 
served. 

60. What is the ancient Rent. 

66. What is the best Rent. 

67. How it is to be reserved. 
62. VI. As to the Clauses and 

Covenants. 
70. In what Conveyances leasing 
Powers nuof be inserted. 



Section I. 
As all leases made by tenants for life determine by the death Origin and 

nature of. 

of the lessor, powers are usually inserted in modem settle- 
ments, enabling the tenants for life to grant leases, to be 
▼alid against the persons ia remainder and reversion; which 
are productive of great advantage, not only to the persons in- 
terested, but also to the public ; for tenants for life are thereby 
enabled to grant a certain term to the lessee ; by this means 
they get a higher rent, which is equally beneficial to the re- 
mainder-men apd reversioner; and the public is benefited, 
because the extent and security of the tenant's interest induces 
him to expend his capital, in the cultivation and improvement 
of the estate. 

2. But lest tenants for life should exert these powers to the 
prejudice of the persons in remainder or reversion, they are in 
general restrained by the words of the power from making 
leases, but on certain conditions; by which means they are 
forced to secure the same advantages to those who may succeed 
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Fit%. R. 219. to the estate, as to themselves. It has therefore been long 

Doe «• Cavaoy 

5TennR.567. settled, that the restrictiTe part of these powers shall be con- 
strued strictly against the tenants for life, and in favour of the 
remainder-men and reversioner; because the conditions upon 
which powers of this kind are given, are inserted with a view to 
their interest : and the lessees under such leases standing only 
in the place of the tenants for life, and deriving their title merely 
under the power, if that be not strictly followed, the right of 
the remainder-men and reversioner to possess the estate, freed 
from the lease, will take place of the right of the lessees, as 
superior to it. From whence it follows, that every circumstance 
required by the power must be strictly followed, otherwise the 
lease will be void. 

3. The instruments by which leasing powers are executed, are 
construed more strictly than other deeds of appointment. For 

Infrt, c. 17, 18. it being expressly required that tenants for life should execute 

their powers of leasing in a particular manner, that becomes a 

Doe V Sand- condition precedent ; and if all the circumstances required by 
' the power are not strictly followed, the power is held to be to- 

tally unexecuted. So that if an improper covenant is inserted 
in a lease made under a power, the lease is thereby void in its 

Doe V. Watto, creation, and not the covenant only : and no acceptance of rent, 

7 Term H 83 i» r ' 

Ante, c. 5*. * or Other act, by the person in remainder or reversion, will operate 

as a confirmation of it. (a). 
Restrictions 4. The restrictions which are usually annexed to leasinir 

annexed to. , 

powers relate — I. To the instrument by which the power is to be 
executed. II. To the lands to be let. III. To the time when 
the lease is to commence. IV. To its duration. V. To the rent 
directed to be reserved. VI. To the clauses and covenants re- 
quired to be inserted in such leases. 

I. As to the in- 5. With respect to the instrument by which a leasing power is 
^^^ directed to be executed, it is generally required to be by deed in- 

dented, sealed, and delivered in the presence of, and attested by, 
two or more witnesses. It is also usually required that the tenant 
should execute a counterpart of such indenture. 

o 7^^Ao^' ^* Livery of seisin is not necessary to be given on a lease of a 

freehold estate, made under a power : because a lease of this 

(a) [Upon the subject of equitable relief against defective ezecutioo of powen of 
letring on setdemeats, see Bug. Pow. chap. 6. s. 1. division 3. pp. 382. et aeq. ed. 5.] 
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kind takes effect from the deed by which the power is created ; 
and the legal estate is transfened to the lessee, by the operation 
of the statute of Uses. 

7. With respect to the lands to be leased^ powers of this kind ll- As to the 
are generally restrained to those which have been usually let or leaied. 
demised to farmers ; in order to prevent the tenant for life from 

leasing the mansion-house, gardens, pleasure-grounds, park, or 
other parts of the land usually occujued by the proprietors of the 
estate, and deemed neoessaiy to the dignity of the family. This 
clause is taken from that inserted in the stat. 32 Hen. 8. by Ante, c. 6. 
which tenants in tail are enabled to make leases, which has been 
already stated. And the rules adopted by the Judges, in the 
cases which have arisen on that statute, apply equally to leases 
made in pursuance of powers. 

8. Lands which have been demised three times, are consideied Vaugh. 33. 
as lands usually let. So lands which have been demised twice ; 

but lands which have been only once let, do not fall within the 
description of lands usually let ; for, tines fit ex iieratis actibus. 

9. Lands not demised for the space of 21 years previous to 
the making of a lease under a power, ate not considered as lands 
usually let. 

10. A person was tenant for life, with power to make leases Tristram v. 
of all or any of the lands in an indenture of settlement particu- vluglu3i? 
larly mentioned, which at any time theretofore had been usually 

letten or demised, for and during the term (^21 years ; reserving 
the rents then usually paid, or more. The tenant for hfe made 
a lease of part of the premises contained in the settlement, which 
had been cmce let for 1002^ a year for 21 years, but the term of 
21 years had been long expired, and the premises had not been 
letten afler. The question was, whether these lands came 
within the description of lands at any time theretofore osaally 

denused. 

Lord Ch. Jjust Vaughan said, the words usually demised, might 
be taken in two senses ; the one for the often farming, or repeat- 
ed acts of leasing lands, to which sense this case did reasonably 
extend, the other for the common continuance of lands in lease, 
for that was actually demised, and so lands leased for 600 years 
long since were lands usually demised, that was, in lease, thoogh 
they had not been more than once demised ; and the former con* 
struction agreed both with the words and intention of the settle- 
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ment. But what was not farmed at the time of this proriso's 

being made, nor for twenty years before, could not be said to be 

at any time before commonly farmed ; for those twenty years was 

a time before, in which it was not farmed. Besides, the proviso 

requiring a reservation of the rents thereupon reserved » at the 

time when the deed was made, necessarily implied that the land 

demisable by that proviso, must be land then under rent : for 

when no rent then was, the rent then, thereupon reserved, could 

^^to«f*" not be reserved; but the premises in question had then no 

Sudg.Pow. rent upon them, for they had not been let for twenty years 

NoFls. ed'. 5. before, nor then ; and therefore were not demisable by that 

power. 
^^1^' 1 1. A covenant to stand seised is considered as evidence of 

3 Bmr. 1441. the usual manner of demising : and the objection, that the co- 

1 W. Bl. 446. . 

venant to stand seised in question was by way of provision for a 
younger child, was deemed to be of no weight ; for that was every 
day's practice. 
^S2^tf°a ^2. Where there appears an intention that the tenant for life 
powCT. dis- shall have a power to lease all the lands, and a proviso is in- 
serted that the ancient rents shall be reserved ; this shall not 
confine the power to those lands which have been usually let, 
but will be construed to extend to all the lands ; and the restrict 
tion only applied to those lands which have been usually let. 
Caith.429. And Lord Holt has said, that where a qualification is annexed 

to a power of leasing, which, if observed, goes in destruction 
of the power, the law will dispense with it 
Cumfeerfoid's 13^ ^ conveyance was made of divers manors, rents, and ser- 
Ab.262. vices, to the use of A. B. for life, with power to make leases of 

the same, or of any part or parcel thereof, so that such rent or 
more was reserved on every lease, as was reserved and paid for 
the same within two years then next before. Some part of the 
premises consisted in woods, that had not been before leased at 
any rent, within the two preceding years. It was determined 
that the tenant for life might make leases of that part, reserving 
such rent as he pleased ; because it appeared from the generality 
of the words, that it was intended he should have power 
to lease all the lands; and the restrictive clause was meant 
to apply only to such lands as had been demised for two years 
before. 
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14. An estate which consisted of lands and a rectory, was Yfr^^ ^' 

WakemaDt 

conyeyed to the use of a person for life, with power to let the i Vent. 294. 
premises, or any part of them, so as a rent of five shillings was 
reserved for every acre of land. The tenant for life demised the 
rectory, which consisted of tithes only, reserving a rent ; and 
the question was, whether the power warranted such a lease. It 
was argued that it did not, for a construction was to be made 
upon the whole clause, and the latter words, that required a 
reservation of rent, should explain the former, and restrain the 
general word premises to land only, or things out of which a 
rent might issue, which it could not out of tithes. But it was 
resolved by the Courts on the authority of Cumberford's case, ' 
that the lease of the rectory was good : for the power was 
general and enabling; and the last clause being affirmative, 
though restrictive, would not restrain the generality of the 
former ones : therefore the power must be construed to be, to 
demise the premises that consisted of acres at five shillings an 
acre ; but of what were not acres, no rent need be reserved : 
and it was said by Lord Hale, that if the power had been to let 3 Keb.597. 
the manor and rectory, expressly reserving five shillings per acre, 
the lease had been good of the rectory, without any rent. 

16. A manor and other hereditaments were settled ; with a Winter v. 
power to the tenant for life to make leases, excepting the ancient i Lo„i Raym. 
demesne lands, and so as the ancient rent was reserved. It was ^^ ^ ^^^ 
determined that this power did not enable the tenant for life to 12 Mod. 147. 
demise the copyhold lands held of the manor ; because they 
were part of the demesnes : but that the rents and services of 
the manor might be demised ; notwithstanding that one qualifi- 
cation annexed to the exercise of the power was, that the 
ancient rent should be reserved ; and no rent could be reserved 
on a lease of rents and services : for it appeared that part of the 
manor was intended to be comprised within the power, but as 
the demesne lands were not comprised, the rents and services 
must ; for the whole manor consisted of demesnes, rents, and 
services : and if a man had a power reserved to him of making 
leases of two things, and a qualification was annexed to the 
power which could not extend to one of these things, he might 
make a lease of that thing, without any regard to the qualification. 

16. A tenant for life, with power to demise all the manors, Ooodtitleo. 
&c and hereditaments, or any part thereof, reserving so much 2 Doug. 665. 

VOL. IV. M 
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or as great yearly rents, or more, as was then paid ; made a 
lease of a manor and fishery, which had never been let, together 
with other premises, reserving a greater rent than had formerly 
been reserved. It was contended that the manor and fishery 
were not demisable under the power, aft no rent was then paid 
for them : to which it was answered, that the qualification in 
the power, with regard to the reservation of rent then paid, 
could only apply to such parts of the subject of the power as 
were then let ; but the power itself expressly extended to the 
manors and fishery; and it most have been known at the time 
of the settlement, that neither the manors nor fishery were then 
let; for where a general authority is given by a power to let 
manors, lands, &c., and afterwards there is a qualification that 
the usual rent shall be reserved, such affirmative qualification 
shall not restrain the generality of the power, but shall only 
apply to the part which was formerly demised. It was also 
objected, that as the rent was entire, and coald not be ap* 
portioned, it was not clear that the ancient rent was reserved for 
that part of the premises which had formerly been let: in 
answer to which, it was said to be sufficient that the advance 
on the whole was 30/., and that the fishery was only worth 16L 
a year ; and the manor was not of any pecuniary value. 

Lord Mansfield said, the power was express, to demise the 
manors and fisheries ; they were particularly mentioned in the 
settlement, and the power went to the whole. They paid under 
this lease as great a yearly rent as at the time of the settlement, 
for they paid nothing then ; the words therefore were complied 
with, and this objection could only stand upon intent ; but the 
Court thought no such intent appeared. The manors were 
nominal, of no value, no object of yearly income, the fishery 
worth only 16/. a year: they were convenient to the lessee 
living on the land, and of no use to the remaindei^man : the 
right of fishing and shooting was reserved to him. For his 
part he thought the intent was to give leave to demise all, 
reserving as much rent in the whole, as had been paid before ; 
and in fact 30/. more had been reserved. The Court was of 
opinion that the lease was good. 

17. A power may however be taken to be special, and not 
allowed to extend to all the property comprised in the deed 
wherein the power is given^ if it appear from the nature of the 
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power compared with that of the property, to have been the 
intention of the parties that it should be special. 

18. A power was given to a tenant for life, to make a lease or Bag|ott v. 
leases for three lives or twenty«one years, of all or any part of 8»rfod?249. 
the premises in the indenture, comprised at such yearly rents, or ^f'^^^"^' ^^' 
more, as the same were then let at. Lady Baggott who was the 

tenant for life, married Sir A. Oughton, and made a lease to him 
of the capital messuage for twenty-one years ; but reserved no 
rent. It was resolved, that this lease was void ; and the judg- 
ment is said to have been affirmed in the House of Lords. 

19. A person devised his estate in strict settlement, and gave ^o»ery v. 
to all the tenants for life a power to grant, demise, and lease all 3 Term r.' 
or any of the said manors, parts of manors, messuages, lands, te- Fo^t ». Marriot 
nements, and hereditaments ; so as the usual rents and other ^oX^^'i ^a^' 

4^"« pl« %f, 

yearly payments, dues, reservations, and heriots, were from time 
to time reserved, and made due and payable. A tenant for life 
made a lease of certain tithes, which had never been leased be- 
fore ; and the question was, whether that lease was good. 

Lord Kenyon said, when he first read over the case, he enter- 
tained no doubt upon the question ; but when Cumberford's ^^^» &• 13. 
case was stated at the bar, he wished to see on what ground the 
Court proceeded in determining it. For if certain legal ideas 
were annexed to certain technical words, as in the case of limita- 
tions of real estates, it would be extremely dangerous to depart 
fiom the sense given to them by the law, however apparent the 
intention of the parties might be to the contrary. Now, on 
looking into that case, the rule would be found to be clear and 
undoubted ; but the counsel who argued Goodtitle v. Funucan, Anie, s. 16. 
in stating Cumberford's case, omitted the most important 
words ; namely, that the intention of the parties was to govern. 
If that was the rule, and the Judges, in construing the particu- 
lar words of different powers, had appeared to make contrary de- 
cisions at different times, it was not that they had denied the 
general rule, but because some of them had erred in the application 
of the general rule to the particular case before them ; for in all 
the cases they professed to determine upon the intention of the 
parties. It was not necessary to go into all the cases, because 
they were all arranged in Douglas, and the due effect given to 
them by Lord Mansfield ; from all which he at last extracts the 
general rule, that the construction of these powers must be 

M 2 
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« 

governed by the intention of the parlies ; and in applying that 
rule to the case of Baggott v. Oughton, he said, — ** In a family 
settlement of an estate, consisting of some ground » always occu- 
pied together with the seat, and of lands let to tenants, upon 
rents reserved, the qualification annexed to the power of leasing, 
that the ancient rent must be reserved, manifestly excluded the 
mansion-house, and lands about it, never let No man could 
intend to authorize a tenant for life to deprive the representative 
of the family of the use of the mansion-house. The words in 
such a case show that the power is meant to extend only to 
what has been usually let ; by that means the heir enjoys all 
the premises in the settlement, just as they were held by his an* 
cestor, the tenant for life ; he has the occupation of what was 
always occupied, and the rent of what was always let." 
V Now, the whole of this reasoning applied most pointedly to 
the case before the Court ; these tithes never had been let, but 
had always been occupied by the possessor of the estate ; there- 
fore he did not think that the case of Baggott v. Oughton could 
be distinguished from this in principle. This was the broad 
ground on which he was of opinion, that the lease in question 
was not a valid one. The other Judges concurred ; and Mr. 
Justice BuUer observed, that in the case of Goodtitle v. Funucan, 
the Court relied on tbe words at the end of the power, — '' or 
proportionably for any part thereof/' though no notice was taken 
of it in the printed report. For those words showed that it was 
the intention of the parties that the qwmttan of the rent, and not 
any particular part of the premises included in the settlement, 
Doe«.llendle» was to guide the person in executing the power. But in this 
9Q^ ^^* ' case the devisor did not intend that any part of the estate should 

be let, but that which had been usually demised before. 
III. As to the 20. The third restriction usually inserted in powers of leasing, 
leaneiitocom- relates to the time when the lease is to commence; whether 
°^^°^ immediately or at a future period, whether in possession or in 

reversion. 
Com. R.39. 21. Lord Holt has thus explained the nature of a lease in re- 

version : — '^ In the most ample sense, that is said to be a lease in 
reversion, which hath its commencement at a future day, and 
then it is opposed to a lease in possession ; for every lease that 
is not a lease in possession, in this sense is said to be a lease in 
reversion." 
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In a more confined sense of the term a lease in reversion sig- 
Difies a lease to begin from the determination of a lease in being, 
in which sense all leases, where there is a particular estate out- 
standing, are leases in reversion. And so is the term reversion 
to be taken where mention is generally made of leases in posses- 
sion, under a power ; for otherwise a tenant for life, with power 
to make leases in reversion, might make a lease to commence 
fifty years after his death. 

22. It was formerly held that a lease made to commence 
from the date, or the day of the date, was a lease in reversion. 
But this doctrine has been altered by the following determi- 
nation. 

23. A tenant for life, with power to make leases for twenty- Pugh «. D. of 
one years in possession, and not in reversion, made a lease to his cowp.' 714. 
daughter, to hold fi^m the day of the date of the indenture for 
twenty-one years. Lord Mansfield, after stating all the autho- 
rities on this subject, delivered his opinion that yrom might, in 

the vulgar sense, and even in strict propriety of language, mean 
either inclusive or exclusive : that the parties necessarily under- 
stood, and used it in that sense which made the deed efiectual. 
That courts of justice were to construe the words of parties so as 
to effectuate their deeds, and not to destroy them ; more especially 
when the words themselves abstractedly might admit of either 
meaning. It was therefore adjudged, that the lease should be 
deemed a lease in possession, and therefore good, being warranted 
by the power. 

24. Where a power is given indefinitely to make leases, with- AgeDeni power 

, . , , 'x i_ 11 °°ty authoriies 

out mentionmg the time when they are to commence ; it stiali leases in posses- 
be taken strictly against the donee of the power, and conse- ^^^^' 
quently be construed so as only to authorize leases in possession, 
and not leases in reversion. 

26. Henry Earl of Suffolk was seised of an estate under an Sussex v. 

Wroth 

act of parliament, to the use of himself for life, remainder to his Cro.iaiz.5. 
wife for life, &c. ; with a proviso, that it should be lawful for 6 IUp.33 a. 
the earl to make leases for 21 years. The earl made a lease for 
21 years, and before the end of it, he made another lease to the 
lessee for 21 years, dated the 30th of March, to commence at 
Michaelmas following. It was adjudged a void lease, because 
for the time it was a lease in reversion ; and if he might make a 
lease to commence at the Michaelmas following, he might make 
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it to commence twenty years after, which woold destroy the 

effect of the settlement. 
26. A power to make leases generally does not authorize the 

donee to make a lease to commence after the determination of a 

lease in being; for it has been obsenred that such a lease is 

rerersionary in the strictest sense. 
HawUu^* 27. A woman, tenant in fee simple, levied a fine to the use of 

Yeiv. 222. herself for life, remainder to her eldest son in tail : reservine to 

IBrownl. 148. , ,^ , , . <r. «. iT 

Duke of Bocks, herself a power to make leases at any time for 21 years or three 
Sid. 1^?' lives. She afterwards leased a part of the premises to A. for 21 

years, and before that lease expired, made another to A. for 21 
years, to begin after the determination of the former lease, and 
died. The first lease expired, and then a question arose, whe- 
ther the latter lease was good under the power. It was ad- 
judged, that it was not, for upon such power she could not 
make a lease to commence at a day to come, but was confined 
to a lease in possession, and could not convey an interest to 
commence infuturo in reversion, after another estate exjured ; 
but the law would adjudge upon a general power to make leases, 
without saying more, that they ought to be leases in possession; 
for if under such a power a lease might be made upon a lease, 
the donee might, by making infinite leases, detain those in re- 
mainder out of possession for ever, which would be contrary to 
the intent of the parties, and against reason. 

28. It is immaterial whether a lease made to commence upon 

the determination of a lease in being, be made to the person 

who holds under the former lease, or to a stranger ; it is equally 

reversionary. 

Doe V. Cavan, 29. Lord Bath being tenant for life, with power to grant 

6 Term R. 667. , * V4» ^ !•/»* 

leases for any number of years, not exceeding forty years, in pos- 
session and not in reversion, demised the premises in question to 
B. Timbrell for sixty years, which term became afterwards vested 
in Colonel Lambert. On the 30th of April, General Pulteney, 
who was then seised of the premises for life under the same set- 
tlement, made a lease to Colonel Lambert for thirty-four yeare» 
to commence at the expiration of the former lease for sixty 
years. It was argued, that this was a reversionaiy lease to take 
effect after the determination of another lease then in existence, 
and which had at that time twenty-six years to run. The cir- 
cumstance of the second lease being granted to the same lessee, 
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and to commence after the expiration of the former lease, could 
not vary the case, and operate so as to make it a continuance of 
the former lease ; it must therefore be considered as a reversionary 
lease, as much as if it had been granted to a different lessee. 
The Court held the lease to be void. 

30. Geoi^e Allan being tenant for life, with a power to make ^^ *• ^^g^*"^' 
leases in possession, and not in remainder or reversion or expec- 
tancy ; by indenture of lease, bearing date and executed the 

29th March 1 798, demised the lands in question to Calvert, to 
hold the same in manner following, viz. the tillage ground from 
the 13th of February then last past, the pasture ground from 
the 5th April then next, and the residue from the 12th of May 
also then next, for the term of twelve years, from the said respec- 
tive days. The periods mentioned in the habendum of the lease 
were the usual periods of entry by tenants on arable, pasture, 
and meadow ground, in the country where the lands lay. Cal- 
vert, the lessee, on the day of the date of the lease, held the pre- 
mises as tenant from year to year, and which tenancy, according 
to the custom of the country, would determine on the 13th of 
February, the 5tb of April, and 12th of May in the year 1798. 
It was contended, that this was a lease in reversion, and not in 
possession, except as to the tillage ground ; and the lease being 
entire, if void for part, must be void for the whole. The Court 
was of this opinion, and observed, that the cases cited where 
leases had been holden void for excess only, did not apply, for 
this was no question of excess : in those cases, by retrenching Lond. Water 
the excess, a lease might be brought within the terms of the ^^d^aTsI' 
power : but no limitation of the term would make a lease in re- J^^b. 324. 

* . . . Doc V, Hiem, 

version a lease in possession. 6 M. & s. 40. 

31. When lands are leased out for lives, or years, and after^ UniMsthees- 

•' tate be leverai- 

wards limited in strict settlement, with a power to the tenant for onary. 
a life to make leases generally, beinay make a reversionary lease, 
to commence upon the determination of the subsisting lease ; for 
otherwise the tenaiit for life might never have an opportunity of 
exercising his power. 

32. Husband and wife made a lease of part of the wife's estate Mar. of Nor- 

^ thampton 8 

for twenty-one years, rendering the accustomed rent. Afterwards case, 3 Dyer, 
it was enacted by parliament, that the husband should have the * 
lands in l^use and the rent for his life, remainder to his wife ; and 
that all leases and grants thereof made and to be made, by the 
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Uasband by indenture for three lives or twenty-one years, re^ 
serving the accustomed rent, should be good. The husband, 
after eight years of the lease expired, (reciting the former lease,) 
demised the land for twenty-one years next after the end of the 
first twenty-one years, reserving the usual rent. It was held by 
Manwood and Dyer, that the lease was good ; but Mounson was 
of a different opinion. And in a note it is said that Mounson 's 
was the better opinion. But the validity of such a lease was 
established in the following modern case. 

33. Thomas, E. of Coventry, was tenant for life of the reversion 
of lands, which were leased out for lives; with a power to make 
leases of any part thereof for twenty-one years, or one, two, or 
three lives ; so as there were not in any part of the premises so 
leased, at any one time, any more or greater estate or estates than 
for twenty-one years, or for three lives, or for any number of years 
determinable upon three lives; the earl made several leases for 99 
years, determinable in one instance on one life, in others on two 
lives, to commence from the death of a remaining life in the 
former leases. And upon an issue directed out of Chancery to 
try the validity of these leases, the Court of King's Bench was 
of opinion, that they were good under the power. 

34. But where, in a settlement of an estate in reversion, a 
power is expressly given to make leases in possession ; a lease 
in reversion will not be supported. 

35. A father and son made a lease for ninety-nine years, if 
three persons or any of them should so long live. Afterwards 
they settled the reversion to the use of the father for life, with a 
power to make leases for ninety-nine years, or three lives in pos- 
session, or for two lives in possession and one in reversion, or for 
one life in possession and two in reversion. The father, during 
the continuance of the first lease, made a lease for life ; and the 
question was, whether the latter lease, being made while the 
lives in the former lease were in being, was authorized by the 
power. Justice Keeling inclined, that the lease was within the 
power ; for the settlement being only of the reversion, a present 
lease of the reversion was within it. Windham and Twisden 
held, that the settlement being of a reversion, if the words of the 
power had been general, to make leases, a lease in reversion had 
been within it ; but the power being expressly to make leases in 
possession, this lease in reversion was not within it. 
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36. Where a person has a general power to make leases, he Bntooncnnent 

lOSMB W ffOOQ* 

may make a concurrent lease» to commence immediately ; al- 
tboQgh the lands are then held under an existing lease, made 
either by a former proprietor, or the person making such lease. 

37. It was adjudged by the Court of Common Pleas, about 2^ 4\1*^'**' 
17 Cha. 2., that if a man had power to make a lease for years, 

where there was another lease in being, there, if he made a lease 
to commence tin prasenti, the power was well executed ; and the 
second lease should continue as long as it might, taking effect 
in possession after the determination of the first lease. 

38. A person devised lands to his son for life, with a proviso, ??^'' JJ?**' 
that if he made any alienation, &c., otherwise than a lease for See Roe v. 

_ Pridflunx 10 

twenty-one years, he should forfeit his estate. The son made a East, 158'. 184. 
lease for twenty-one years, and a year before the expiration of 
that lease, he made another lease for twenty-one years, to begin 
immediately. The question was, whether the last lease was 
authorized by the power. It was said, that although the tenant 
for life could not, under the power, make leases in reversion, for 
then he might charge the inheritance tn infinitum, yet such a 
lease as this was good, for it was to begin presently, so that the 
inheritance could not be charged in the whole for more than 
twenty-one years. And the Court seems to have been of that 
opinion; but no judgment appears to have been given. 

39. A person was tenant for life, with power to demise the Goodtitlev. 
lands to any person or persons in possession, but not by way of 2 Doug. 565. 
reversion, or future interest, for the term of twenty-one years 
absolute, or any lesser absolute term, or for any term or number 

of years determinable upon one, two, or three lives. The lands 
were let for a year, and then the tenant for life, by indenture, 
reciting his power, demised them for ninety-nine years if the 
lessee should so long live ; and directions were given to the 
tenant for a year to pay his rent to the lessee, which he accord- 
ingly did. It was contended, that this was a lease in reversion, 
and therefore void under the power. But Lord Mansfield said, 
it was good as a concurrent lease, upon the authority of the 
case of Read t?. Nash. Ante, t. 38. 

40. With respect to leases in reversion, it has been already PowentoletBe 
stated, that a power to make leases in reversion only extends to 

leases to commence from the determination of leases in being ; 
and does not enable the donee of such a power to make leases 
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1 Com. R, 39. to commence generally at any future period. And Lord Holt 

saySy the expression to lease in reversion has a different signi- 
fication in the same conveyance, when applied to leases for lives 
in reversion, from that which it bears when applied to leaaes 
for years. For as a lease for lives cannot, strictly speakings be 
made to commence infuiwoj it will, in that case, be intended of 

Ame, C.4. ^ concurrent lease, or a lease of the reversion; that is of 

the lands then in lease, to commence in possession after the 
determination of the then existing lease, though it commences 
in interest presently, and is concurrent with the existent lease. 
And that if a power enabled any one to make leases in reversion, 
as well as in possession, he could not make a lease in possession 
and another lease in reversion of the same land : but his power 
to make leases in reversion should be confined to such parts of 
the land as were not then in possession. 

41. It has been already stated, that a general power of leasing, 
only authorizes a lease in possession. But where a power ex* 
pressly enables a person to make leases as well in possession as 
in reversion, a lease in reversion will then be good. 

J|^^»^*«^>c*^' 42. William Whitlock being tenant for life, with power to 

make leases as well in possession as in reversion, demised the 
premises for ninety-nine years, to commence after the death or 
determination of the estate of the prior tenant for life ; and this 
was held to be a good lease under the power. 

IV. As to the 43. The fourth restriction usually inserted in powers of leasins:. 

duration of the . 

lease. relates to the duration of the lease. The usual practice is, to 

restrain tenants for life from making leases for a longer term 
than twenty-one years ; except in those countries where lands 
are usually let for lives : for there the tenant for life is allowed 

3 ^^b^if "^' to grant leases for one, two, or three lives. And where a power 

is given to make leases for three lives, it will be well executed 
by a lease for three lives, and the life of the longest liver of 
them, because that is the same thing. 

8 Rep. 70 b. 44. A distinction is taken in Wfaitlock's case, between a power 

to make leases which in the beginning is general, absdute, 
affirmative, and indefinite ; as to make a lease or leases, grant 
or grants, &c. without any restriction, and then a proviso of 
correction added, namely, that such lease or leases, grant or 
grants, &c. shall not exceed the number of three lives at moat, 
or twenty-one years, which clause is negative, and qualifies the 
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genefality of the power: and where the power is particular, 
entire and affirmatiye, to make leases for three lives, or twenty- 
one years. For in the first case, the donee of the power may 
make any lease or grant, provided it does not exceed the utmost 
extent of interest that the power warrants : as if a person has a 
power to make leases, provided they do not exceed the number 
of three lives or twenty*one years ; there he may make a lease 
for ninety<-nine years, if three lives shall so long live, for that 
does not exceed the number of three lives, but in truth is less. 
But in the second case, he must pursue the power, which is 
particular and entire ; as if a person has a power of making 
leases for three lives, or twenty-one years, he cannot make a 
lease for ninety*nine years, if three lives shall so long live. 

45. A person was tenant for life, with power to lease for one. Winter v. 

. ▲!_ 1* • * • ' i* . Lovedore. ante, 

two, or three lives, m possession ; or m reversion for one, two, or g. 15. 
three lives, or thirty years, or for any number of years de- s^su'^^4€9 
terminable on one, two, or three lives. It was resolved, that he ed* ^^ 
might make a lease in reversion for thirty years absolutely, by 
virtue of his power; because the limitations and restrictions 
were disjoined, and the latter part was carried on by way of 
enlargement of the power. 

46. A power to grant leases, provided they do not exceed thirty- 
one years, or three lives, will warrant a lease for three lives, or 
thirty-one years, whichever shall last longest. 

47. Lord Netterville, being tenant for life, with power to Commons r. 
lease for any term, not exceeding thirty-one years, or three ^ Bro.Vari. 
lives, to commence in possession, made a lease for the lives of ^^' ^^* 
three persons, and the longest liver of them, or for the term, 

time, and space of thirty-one years, which should last longest. 
On a question, whether this lease was warranted by the power, 
it was determined by the Court of Exchequer, and also by the 
Court of Exchequer Chamber in Ireland, that the lease was 
good. On a writ of error to the House of Lords in England, 
the Judges were directed to deliver their opinion on the foUow*- 
ing question : ** Whether the lease stated in the special verdict 
could be supported as a good execution of the power, or whether 
such lease was absolutely void.'' And they delivered thdr 
unanimous opinion, that the lease might be supported as a , 
good execution of the power; whereupon the judgment was 
affirmed. 
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48. [Under a power to lease for twenty-one years, a lease 
may be granted for "a less term.] 

49. The fifth restriction usually inserted in powers of leasing, 
relates to the rent directed to be reserved. The common practice 
formerly was to require that the ancient usual and accustomed 
rent should be reserved, in order that the persons in remainder 
might not be prejudiced by such leases. 

60. Lord Holt was of opinion, that the words ancient and 
accustomed rent, meant that rent ^ich was reserved when 
the power was created, if a lease were then in being ; or that 
which was last before reserved, if no lease were in being. For 
he who created such a power, intended no more than that the 
tenant for life should not be able to put the estate in a worse 
condition than it was in when the power was created. Lord 
Cowper doubted as to this point, and suggested, that if lands 
were leased once at a greater, and twice at a lesser rent, he 
should consider the rent of the former lease to be the ancient 
rent ; for the last lease might be made by the person who had 
the fee, and who was not bound to reserve the ancient rent, 
but might let it for nothing if he pleased. He also said, this 
rule could not apply to lands anciently demised^ where fines 
had been taken ; for there the rents were more or less, as the 
fines were higher or lower. 

61. Where lands have been usually leased for lives, and the 
usual profits made by fines, a tenant for life under a settlement, 
with a power to lease, reserving so much or more yearly rent as 
had been received for the premises within twenty years then last 
past, will not be obliged to let the lands at a rack rent, but may 
demise them, reserving the usual fines and rent ; as a lease at a 
rack rent may be inconsistent with the nature of the estate. 

62. Where a power required that two-thirds of the improved 
value should be reserved as a rent, the reservation might formerly 
have been made in the terms of the power. But in general it now 
seems necessary that the precise sum intended to be reserved 
should be specified in the lease ; for otherwise the persons in re- 
mainder may be put to infinite trouble and expense, in proving 
the value of the lands demised, or the quantum of the ancient 
accustomed rents. 

63. In a settlement made on the marriage of Lord Brandon, 
eldest son of the Earl of Macclesfield, a power was given to the 
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tenants for life to lease all the premises ; so as upon every such 
lease, of such parts of the premises as had been anciently and ^^**^^|^^°' 
accnstomably demised, whereof fines had been usually taken, 
the old, usual, and accustomed yearly rent or rents, or more, 
should be yearly reserved and made payable ; and so as upon 
every lease of such part of the premises as had not been usually 
let, and for which there had not been any fine or fines usually 
taken, there should be reserved and made payable the most and 
best improved yearly rent that could be reasonably had or ob- 
tained for the same. 

A tenant in possesion under the settlement, being desirous to 
make leases for the benefit of his family, and seized with a sud- 
den indisposition, when he had no rent-rolls or old leases, made a 
lease of all the lands which had been usually letten, and fines 
taken for the same, yielding and paying the several and respective 
<dd accustomed rents reserved and payable for the same. And also 
another lease, whereby part of the premises, for which fines had 
not been usually taken, and of which there was then no lease for 
years, or for any life in being, were demised, yielding such sum 
and sums of money as should amount to the best and most im- 
proved yearly rent that could be reasonably had and obtained 
for the same. 

A question having arisen on the validity of these leases, the 
latter of them was given up by the lessees ; a reservation of the 
most improved rent being so uncertain, that it could not be sup^ 
ported. And as to the former, after a hearing before Lord 
Cowper, assisted by Lords Holt and Trevor, it was held not 
to be warranted by the power, contrary to the opinion of Lord 
Holt. 

On an appeal to the House of Lords, it was said, on the part 
of the lessees, that the objections made at the hearing to the 
validity of the lease, were, first, that it ought to have mentioned 
the particular rent reserved ; secondly, that the ancient and ac- 
customed rent was thereby reserved, as well for lands not an- 
ciently leased, as for those that were. As to the first objection, 
it was argued that the specifying a certain rent, in the reserva- 
tion of a lease, was clearly not necessary, if the particular rent 
intended might be known by proper reference. Id certum est 
quod certum reddi potest^ was an undoubted maxim both in law 
and reason. What those ancient rents were, was a matter of 
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Roe V. Raw- fact, capable of being known, and withoai difficnlty, by thoie 
279^' who had the writings of the estate. That the resenratioti was in 

the same terms with the power, and consequently was pursuant 
to it. That the plain meaning of the restriction in this power, 
was to secure the ancient rents to the remainder*man ; if he had 
thesci he had all that was intended him ; and there could be no 
doubt but he would be entitled to them by this reserratioo. As 
to the other objection, it was argued that the demise in the 
words of it was several ; that the resenration of the sereral and 
respective ancient rents, for the several and respective mesr 
suages, &c.y could not mean any thing but such rent for each 
tenement as was anciently reserved for the same ; and it would 
be difficult to use plainer and stronger words to import the 
meaning. That the words yielding therefore must be understood 
reddendo singula singulis : and which method of interpretation 
the law prescribes in many instances, not so strong as this. So 
that as to those parts of the estate demised, if there was any 
which had no ancient rent, no rent was reserved by this re- 
servation ; and, consequently, as to those the power was not 
executed. 

On the other side it was insisted, that as to the lease upon 
which the rent reserved was mentioned to be the most imprcfved 
rent, this reservation was plainly void, for the absolute uncer- 
tainty of it ; consequently that lease was not warranted by the 
. power, and was accordingly given up at the hearing. And as 
to the other lease, under the several and respective old msd 
accustomed rents reserved and payable for the said premises: this 
was also void, as against the remainder-man, and not warranted 
by the power ; because there being many farms, and a great 
estate within this one lease, some let at the ancient rents, and 
some not, it would put insuperable difficulties upon the remain* 
der-man, to recover his rent ; he must be so lucky as to point 
out what was the old rent, for what and for how much land it 
was paid, and at what times payable ; and if the tenant could 
prove that a different rent was paid for the land, or that any 
other land was comprised in the lease, or that tiie rent was for- 
merly payable at any other day, the remainder-man could not 
recover ; but instead of recovering the rent, must (kom time to 
time pay him costs : whereas it was intended that the remaioder- 
man should have as plain, certain, and easy a remedy for his 
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rent^ as other landlords have. Bat upon the lease in question it 
neither appeared what the rent was which the remainder-man 
was to have, nor for what estate the rent was to be paid, nor 
when or on what days it was to grow due ; the lease giving the 
remainder-man no manner of light as to those particulars. That 
as these powers were generally reserved in all settlements, if so 
loose an exercise of them should be allowed to the tenant for 
life, it would introduce the greatest difficulties, and put the 
greatest hardships upon the persons claiming in remainder un- 
der such settlements ; and by such a construction the tenants 
for life, by an uncertain, general, and short lease of the whole 
estate, which might be a rash and sudden act, and done with 
very little expense of money, time, or trouble, would be enabled 
to render the remainders, though settled on the highest conside- 
rations, of very little value ; because the persons to whom such 
remainders belonged, would be in a great measure disabled from 
recovering any rent. 

After hearing the opinion of the Judges upon a question pro- 
posed to them — '' Whether the power in the settlement to make 
leases was well executed," the decree was affirmed. 

54. Where lands have never been leased, and a power is given Cumberfoid's 
to demise them, reserving such rent as was reserved for them 

within the two preceding years, a lease may be made of them, 
reserving any rent that the lessor pleases. 

55. Where a power was given to a tenant for life to make Talbot v. Tin- 
leases, with fine or without fine, rendering such rents and ser- 

vices as he should think fit ; and he made a lease without render- 
ing any rent ; the lease was held good. 

56. In modem times it has been usual to require that the best what is the best 
and most improved rent be reserved. And it has been resolved Doe'v.RadcHfle. 
that, in such a case, the best rent means the best rack-rent that 

can reasonably be required by a landlord ; taking all the requi- 
sites of a good tenant, for the permanent benefit of the estate, 
into the account. 

67. Where the power requires the ancient rent to be reserved. How it is to be 

reserved. 

it must be made payable at the same time, and in the same man- 
ner, as the former rent. Therefore the reservation of rent half Moun^oy's 

' case, 5 Rep. 3. 

yearly, where it was formerly reserved quarterly, will make the 4th Resoi. 
lease void; because it is ad nocumentum of the persons in Doe v. Wilson, 
remainder, it being more profitable for them to have it paid quar- 363.*"*' 
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terly, than half yearly ; and all the beneficial qualities of the 
rent ought to be preserved. 

68. The rent must also issue out of the same land. There* 
fore it was resolved in Mountjoy's case, that if two several farms, 
which had formerly been demised separately, were included in 
the same lease, reserving one rent, though equal to the two an- 
cient rents; or if part of a farm was let, reserving a rent, pro 
raid ; it would be void, (a) And the stat 39 & 40. Geo. 3. c. 41. 
does not extend to this case. 

69. An improvement in the estate will not be considered such 
an alteration as to vary the rent, by making it issue out of other 
hereditaments than those contained in the power. 

60. Thus, where a tenant for life, with power to make leases, 
reserving the ancient rent, having built a new house upon the 
land, made a lease, reserving the ancient rent ; it was contended, 
that this could not be said to be the ancient rent, because part of 
it issued out of the new house ; but the Court held the rent to 
be well reserved. 

61. The rent must also be reserved in such a manner, that all 
the persons in remainder, claiming under the settlement by which 
the power was created, may be enabled to compel payment 
thereof. 

62. The sixth restriction, usually inserted in powers of leasing, 
relates to the clauses and covenants directed to be inserted in 
such leases. And it is a general rule, that all those clauses, re- 
servations, and covenants required by the power, must be insert- 
ed ; otherwise the lease will be void against the remainder-men, 
and the reversioner. 

63. The Duke of Montague was tenant for life, with power to 
lease, reserving the ancient usual and accustomed rents, heriots, 
boons, and services. In the former leases the tenants covenant- 
ed to keep in repair; and that covenant was omitted* Lord 
Hardwicke was of opinion that the covenant was a boon, and 
beneficial to the remainder-man, and held the leases void for 
want of it: he took some days to consider, and declared he was 



in 



(a) In the above caie of Doe v. Wilson, the Coort of King'i Bench 
opposition to the resolotion in Mountjoy's case, considering that, in that case, it 
not necessaiy to decide the point; and they held that, under a power in the Earl of 
Shzewabniy's Act to grant leases reaenring the osual and accustomed rents, the lands 
might be divided, and rents reserved pro raU. — NaU to former arftlton. 
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clear upon the argument, but took time because there was no . 
case in point. The more he thought of it, the more he was con- 
Tinced. The principle he rested upon was, that the estate must 
come to the remainder-man in as beneficial a manner as the an- 
cient owners held it. 

64. The omission of a covenant for payment of rent will also i B»*"' 125. 
▼itiate a lease made under a power. For a mere reservation of 

rent does not make it payable till entry, and therefore it in fact 
may not be payable during the term ; besides, if there be no 
covenant to pay the rent, the lease may be assigned to a succes- 
sion of beggars. And the omission of a clause of re-entry will 
also invalidate a lease of this kind ; for if such a clause be not 
inserted, the ground may be unoccupied, without a sufficient dis- 
tress upon it ; so that the remainder-man can neither have his 
rent, nor his land. 

65. It has been determined by the Exchequer Chamber, in a Doe «. Smith, 
late case, that where a power required, in the leases to be made 97. ^' '"^' 
under it, a proviso for re-entry on nonpayment of the rent, the ^ ^^ & *^' 
power was not well pursued by a proviso of re-entry, if the rent Bing. 473. 
was in arrear for fifteen days. But this judgment was reversed 5 Barn. & Aid. 
in 1821 by the House of Lords. 3 y[^^ 375 

66. As the omission of a usual covenant will vacate a lease, 
so the introduction of an unusual covenant, on the part of the 
lessor, will have the same effect. 

67. A person having a leasing power, reserving usual and rea- ^o« »• Sand- 
sonable covenants, demised a house, with a covenant, that in r. 705. 
case the premises should be blown down, or burned, the lessor 

or his assigns, or the persons who for the time being should be 
entitled to the inheritance, should rebuild them, otherwise the 
rent should cease. The jury found, that this was an unusual 
and unheard-of covenant, on the part of the lessor ; and it was 
adjudged, that the lease was void. 

68. If, however, the covenants in a lease made under a power, Doev.Bettiion, 
be upon the whole such as place the parties upon the same foot- 
ing as under former leases, their differing in trifling circum- 
stances will not invalidate the lease. 

69. In the case of Goodtitle v. Funucan, it was objected that Ante,s. 39. 
the covenants were not so beneficial to the remainder-man, as 

those in the ancient leases; by one of which the tenant cove- 
nanted to pay half the land-tax, and by the other, the lessor 

VOL. IV. N 
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covenanted to free the tenant from titbesi and all church does : 

ivhereaa* in the fonner teases, the tenants coirenanted to pay all 

duties and taxes, except the land-tax* Cburob diies were by 

. law particularly chargeable upon the occupieip, Tbe Court said, 

the power did not mention covenants ; and that what was throwo 

on the landlofd was compensated by what was paid by the 

tenant 

In wh^con- 70^ II ^ i^i^ j^^Q Iq Mildmay's case» that although a power 

leafing powers of leasing may be reserved in a declaration of uses of a fine or 

r^p. 176. ' recovery, yet that no such power ca» b^ reserved lA a bargain 

Poph. 81. ^^^ ^^ ^ covenant to stand seised : for aa uses may be raised 

Cro. Ja. 181. on a ine or recovery, without any consideration, therefore a uae 

will arise to the lessees, without consideration ; and the former 

estates being laised without consideration, may be defeated 

123^(^^*5*^^' without consideration. But as no uses can arise oa a bargain 

and sale, or oovenant to stand seised, without consideration, 
therefore no use can arise to the lessees ; for where the persoos 
are altogether uncertain^ and the terms unknown^ there can U 
no consideration ; so that the former estates,, which wefe raised 
upon oonsidemtion, cannot be defeated by snoh leases. 
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Of Powers of Sak and Exchange. 



Sbgt. 1. Origim and Naiwre ^f. 

2. Wkai AeU tkey do and d9 
not authorUe. 



Sbct. $. B&w afected 6y tht Rtde 
agaimi PerpttmiUs. 



Section I. 

These powers are usually inserted in settlemeDto of real estates, origin and 
whether by deed or will» for the purpose of effecting those im« ^^^^^ ^ ' 
proYements of the settled property which would not otherwise 
be attained on account of the partial interests of the tenants for 
lifie, and the suspense or minority of the objects who may ulti- 
mately become entitled under the limitations. They are given 
ia various ibrms^ sometimes to the trustees^ with the consent of 
the tenants for life ; sometimes to the tenants for life, with the 
consent of the trustees ; at others to the trustees, with the con- 
sent at the tenants for bfe and after their death at the discretion 
of the trustees, or with the consent of the persons for the time 
being entitled in the actual possession of, or entitled to the 
rents and profits, under the limitations of the settlement or will, 
if such persons are of age, if not, of their guardians. 

2. In the recent case of Howard i;. Ducane, it was decided what acts 
that under a power of sale and exchange vested in the trustees, nud. ^^ 
with the consent of the tenant for life, the latter might become ^uni.& Ruai. 
the purchaser of the settled estates, or, in exchange for them, 

give estates of his own to which he was absolutely entitled. 

3. In Abell v. Heathcote, it was decided that a power of sale 4 Bro. c. C. 
and exchange authoriaed a partition ; but in M'Quean t?* Far- 2 Ves. J. 98.' ' 
quhar. Lord Eldon intimates a doubt as to the propriety of that ^^ ^^ ^^' 
decision, unless it could be supported on the words of the power, 

" or other equiyalent interest in manors," Sec. 

4. In the latter case, his lordship decided that a simple power 

N 2 
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of sale did not authorise a partition, whatever a power of sale 

and exchange might do. 
1 Mad. 214. The subject was discussed in the recent case of Attorney 

4Bro.c.C.285. General v. Hamilton, but it does not remove the doubt attending 

Suit P 4fi& 

Ed.s.' the decision of Abell v. Heathcote. It would appear to be the 

lb. 484. prevailing opinion that the partition may be effected by mutual 

sales. 

6. It seems to be clearly admitted that a power to make par- 
tition does not authorise a sale ; and Lord Eldon is stated by 
Mr. Belt, in a note to Abell v. Heathcote, to have said on the 
25th of July, 1820, that he was then of opinion '' that a power 
to exchange ought not to be held to include a power to make 
partition.'' Neither will a simple power of exchange authorise 
a sale. 
VdI. I, p. 138. 6. It was observed in a former page that tenant for life with- 
out impeachment of waste, is not entitled to the timber on the 
estate, until it is actually felled ; consequently he cannot convey 
it to another separate from the land. Where, therefore, such te- 
nant for life in the exercise of a power of sale and exchange sold 
the timber separately, received the purchase-money for it, and 
conveyed it by a separate deed to the purchaser, the land being 
conveyed by a separate deed exclusive of the timber, it was held 
to be an invalid exercise of his power, and that equity could not 
relieve the defective execution. 
3 Ross. 565. 7. This occurred in the recent case of Cockerell v. Cholmeley, 

418."" ' There lands were devised to a trustee and his heirs to the use of 
267' ^ ^*°^ ^' ^^^ ^'"^^ without impeachment of waste, with divers remainders 
6 lb. 48. over ; and a power was given to the trustees with the consent of 

564. and see * the tenant for life in possession to sell the property or any part of 
hS.Vib!°699. ^^ ^^^ ^ '*y ®^^ ^^^ money in the purchase of other lands to be 

settled to the same uses, and, in the meantime, to invest it in the 
public funds, and for the purposes of such sale to revoke the ori- 
ginal uses, and appoint new uses. A contract was entered into 
for the sale of the estate for 13,400/. exclusive of the timber, 
which was to be taken at a valuation ; and it being conceived 
that the tenant for life without impeachment of waste was entitled 
to receive for. his own benefit the amount of the valuation of the 
timber, a deed was executed by which he in consideration of 
2,448/. conveyed the timber to the purchaser; and the trustee, in 
consideration of 13^400/v conveyed the land exclusive of the 
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timber. Many years afterwards the tenant for life, being ad- 
vised that he was not entitled to the amount of the valuation of 
the timber, transferred to the trustee as much three per cent, 
stock as 2,448/. would have produced at the time of the sale. 
After the death of A., the next remainder-man, though he had 
concurred in proceedings, in which the fund produced by the 
sale was treated as applicable to the purposes of the testator's 
willy brought a writ o{ formedon, and obtained judgment, on the 
ground that the power of sale was not well executed. It was 
decided that a court of equity could not relieve against that 
judgment. 

8. In a former section it was observed that a power of sale is How affected bj 
sometimes given to the trustees with the consent of the tenants perpetaiti^'"' 
for life, and after their decease, at the discretion of the trustees 
generally, or with the consent of the person or persons for the 

time being entitled in possession under the limitations of the 
deed or will creating the power. 

9. The case of Ware v. Polhill has given rise to the question, 
whether such a power is not void, as not confined within the 
rule against perpetuities. It is at least, however, questionable, 
whether it was the intention of the learned Judge who decided 
that case, to have sanctioned the doubt in reference to powers of 
sale and exchange. 

10. In the case of Ware v. Polhill, the testator devised his i' Vei. 257. 
freehold and copyhold estates to A. for life ; remainder to 
trustees to preserve ; remainder to his first and other sons in 

tail, with remainders over; and he bequeathed leaseholds to 
trustees upon trust, after paying the rents reserved and the 
fines and expences of renewal, to pay the remainder of the 
rents and profits to the person or persons who, under the limit- 
ations thereinbefore contained, should from time to time be 
entitled to the rents of the freehold and copyhold estates. The 
trustees were then empowered at any time thereafter, with the 
consent of the person or persons who should as aforesaid be 
entitled to the rents of the freeholds and copyholds, or in case 
such person or persons should be a minor or minors, then at 
the discretion of the said trustees, to sell the leaseholds, and to 
invest the money in the purchase of freeholds or copyholds, to 
be settled to the same uses as the testator had before given and 
subjected the freeholds and copyholds devised ; and until such 
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purchase, the money to be invested in real or government le- 
curities, and the interest paid to the persons for the time being 
entitled to the rents of the freehold, oopyhold, and leasehold 
estates. The power was not exercised. 

A. died, leaving a son, who died an in&nt ; his admintstra- 
trix claimed the leasehold property, on the ground that it bad 
vested in the infant absolutely on his birth. Against this claim 
it was urged, that the testator's intention was that all his pro- 
perty, not real, should be converted into realty » and be limited 
in strict settlement, and the trustees ought to have sold all the 
leasehold estate accordingly ; that the intention was to provide 
for the issue male, and that the leaseholds, while unsold, shoald 
go with the freehold, as far as the rules of law and equity would 
permit, and not vest in any tenant in tail, so as to be transmia* 
sible, unless such tenant in tail attained the age of twenty^ooe. 
Lord Eldon held the administratrix of the infant tenant in tail 
absolutely enUtled ; and observed that, as to the leasehold, the 
power of sale was void, for it might travel through minorities 
for two centuries ; and if it was bad to the extent to whiob it 
was given, it could not be modelled to make it good : he thought 
the soundest rule was that the power was bad. 
Power., 6 ed. jj ^ ^^^ ^eeu truly observed by Sir Edward Sogden, that 

the point decided by the last case was, that where a leasehold 
estate is settled as a real estate* but so as to vest absolutely in 
a quasi tenant in tail, a power to defeat his estate by selling 
the property and buying a real estate to be re*aettled, is void. 
The same learned author ocmtmues, '' In practice the case has 
been treated as an authority that the common power of sale and 
exchange is void as too remote, if it be net expressly confined to 
lives in being, and twenty-one years afterwards. But it is dear 
the Lord Chancellor did not mean to impeach the validity of such 
powers, and he proceeds to shew that the objection to the power 
in Ware v. Polhill, was not only that it involved a ohange in 
the nature of the property, but a divesting of the inteieat other- 
wise absolutely vested in an infant quad tenant in tail ; while 
the usual power of sale authorises merely the alienation of 
the pnqperty without affectii^ the interesis of the persons 
beneficially entitled. 

12. The above objection in reference to powers of sale over 
estates in strict settlement was generally considered not tenahie, 
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inaBinuch as the tetutot ia tail attaining twenty-one, might by 
recovery acquire the absolute ownership, diacharged of the 
power ; but where the limitations in the setileiaent were to the 
children of the tenants for life in fee, the prevailing opinion of 
the profession was that such a power of sale was questionable, 
inaamuch as the power was not limited within the rule against 
perpetuities ; so that when the objects entitled under the limit- 
ations, attained twenty*^ne, they could not by any means con- 
vey the estate discharged of the power, however inconsistent 
such a dry power existiBg in a third person might be with 
the ownership in fee. This objection, frivolous as it has been 
considered by some^ has been the occasion of embarrassing 
many titles, and has given rise to the three following decisions : 

13* In Biddle v. Perkins, Michael Hopkins^ by bis will, MS. reported 
dated December, 1802, devised cerUin estates to John Partridge, ^«''*si°'-^38. 
Thomas Loggan, and Joseph Biddle, their beirs and assigns, to 
the use of William Parsons, for life ; remainder to John Parsons, 
for life; remainder to the said trustees and their heirs, to preserve 
contingent remainders; remainder to the use of the first and other 
sons of the body of the siiid John Parsons successively, in tail 
male ; remainders over for life and in tail ; remainder over to 
William Parsons in fee ; and in the said will was the following 
power of sale and exchange :— ^'' And I do hereby will utd direct 
that it shall be lawful for the said John Partridge^ Thomas Log- 
gan, and Joseph Biddle, and the survivors atld l^u^vivor of them, 
and the heirs of such survivor, at any time or times after my de- 
cease^ at the request and with the consent of the person or per- 
sons who ahall^ for the time being, be entitled in possession to 
my aforesaid manors, 8cc. under and by virtue oi the limitations 
hereinbefore contained, and in case such person or persons shall 
be an infant or infants, then at the request. Sic. of his or their 
guardian or guardians^ to m&ke sale, &c. of all ot any part of the 
said manors,'' 8cc. The power then proceeded in the usual form. 
— In 1828, the plaintifis, who were heirs at law of Joseph 
Biddle (who survived his co-trustees), sold the devised premises 
by aoction to the defendant, who, being advised that there was 
some dcKibt as to the validity of the power of sale, declined com- 
pleting his purchase without the sanction of the Court of Equity. 
The plaintiff, therefore, in Trinity Term, 1828, filed his bill for a 
specific performance ; and on the coming in of the answer, the 
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usual order for the reference of the title was obtained, and the 
Master (Cox) reported in favour of the title. To this report an 
exception was taken, alleging that the power of sale was not 
yalidy inasmuch as its operation was not confined within the 
rules against perpetuities. The point came on for decision be- 
fSk H^'A'^^ fore Sir Launcelot Shad well, V. C. on the 15th of April, 1829, 

1828. Fo.1466. ' • ./r 

who over-ruled the exception. Sir E. Sugden, for the plaintiff, 
and Mr. Stinton, for the defendant. The suit was an amicable 
one, and the counsel for the defendant was instructed not to sup- 
port the exception very strenuously, but merely to state the case 
fairly to the Court for its opinion. 
MS. al8o re- 14. Again, in the Earl of Powis v, Capron, by the marriage 

138 note. ' settlement of Mr. and Mrs. Storey, in 1 8 19, certain premises were 

conveyed to the Earl of Powis and Henry Clive, and their heirs, 
to the use (after the expiration of a life estate which expired be- 
fore the bill was filed) of Mr. Storey, for life ; remainder to the 
said trustees to preserve ; remainder to Mrs. Storey, for life ; re- 
mainder to all and every the children and child of the marriage, 
as Mr. and Mrs. Storey, or the survivor of them, should appoint; 
and in default of appointment, to the use of such child or 
children equally, if more than one, as tenants in common, and of 
the heirs of the respective bodies of such children respectively 
issuing, with cross remainders between them ; and if but one 
child, then to the use of such child and the heirs of his or her 
body; and in default of such issue, to such uses as Mrs. Storey 
should appoint, with the ultimate limitation to her heirs and 
assigns. The settlement contained the following power of sale 
and exchange : — *' Provided, &c. that it shall be lawful for the 
said Earl of Powis and H. Clive, and the survivor of them, his 
heirs, and assigns, from time to time, and at all times at the re- 
quest and by the direction in writing of the person or persons 
who, under the limitations hereinbefore contained, shall for the 
time being be entitled to the posseesion of, or to the receipt of, 
the rents and profits of the premises hereinbefore released, or if 
such person or persons be under age, with the consent of his or 
her guardian during minority, to make sale, &c. of the said 
settled premises." The power contained the usual provisions. 
The trustees made a sale under the power; but the title was ob- 
jected to on the ground mentioned in the preceding case ; and 
the purchaser refusing to complete, Mr. and Mrs. Storey and 
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their trnstees, the Earl of Powis and H. Clive, in March^ 1829, 
filed their bill to compel a specific performance. The usual re- 
ference for title being obtained, Master Cross reported in favour 
of the tide, to which report an exception was taken. This ex- 
ception came on to be argued on the 5th day of May, 1830, 
before Sir John Leach, M.R. The defendant's counsel, Messrs. J^'^i^,^ 

' 1829. Fo. 3919* 

Tinney and Morley were heard in support of the exception ; but 
his Honour, without hearing the plaintiffs' counsel, expressed 
himself strongly against the objection; he declined, however, to 
decide the point, and added, if the defendant insisted on the 
objection, the matter must be determined at law. The order 
made directed a case at law, if the defendant chose to take one ; 
and if he did not, that the objection be over-ruled. The de-* 
fendant declined taking a case, and subsequently completed his 
purchase. 

15. Upon searching the Register's Book, the Editor finds 
that the case of Biddle t?. Perkins is mentioned very shortly ; the 
facts are not given, and the entry states generally that the ex- 
ceptions to the Master's report were over-ruled. The facts of 
the case of the Earl of Powis v. Capron are however given, 
and the objection fully stated in the Register's Book, and with 
which the above statement has been compared. It is stated ge- 
nerally that the objections to the Master's report in favour of the 
title were over-ruled. 

16. The two preceding authorities did not remove the ob- 
jection, where the limitations are to the objects of the settlement 
or will in fee, and not in tail. The question, however, arose in 
the following case, sent by Sir John Leach, M. R., for the opi- 
nion of the Court of Exchequer, and which in part removes the 
objection. 

There, by settlement in 1828, on the marriage of Edward Boyce ». Han- 
Williams and Susannah, his wife, freehold estates were settled to j. 334. 
the husband for life, S. W. ; remainder to trustees during his life 
to preserve, remainder (after limiting a rent-charge to Susannah 
for life) to such children or issue of the marriage as the husband 
and wife should jointly appoint, and in default thereof, as the 
survivor should appoint : and in default of any appointment, to 
the children of the marriage, their heirs and assigns for ever, in 
equal shares as tenants in common, and with a clause for sur- 
vivorship in case of the death of any child under twenty-one. 
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and without leaving itsue* And for default of such iatue to the 
husband in fee. The settlement contained a power authorising 
the trustees or trustee for the tirae being, with the consent of the 
husband and wife, or the sunrivor^ and after the death of the 
survivor at the dUcretwn of the trustees or trustee for the time 
being, to sell all or any part of the settled estates. The settle- 
ment also contained a power for the husband during his life« and 
after his death for the trustees or trustee for the time being, 
'' during >the minority of any child or children of the marriage, 
who by virtue of the limitations therein should be entitled to an 
estate of inheritance/' to lease. 

The trustees with the consent of the tenants for life contracted 
for the sale of the settled estate, and the question arose, whether 
the power of sale was void as over-riding an estate in fee, and not 
restricted within the limits of the rule against perpetuities. It 
was argued in support of the power, Ist, That a power of sale 
was not within the mischiefs of the rule, for such a power assists 
instead of restraining alienation ; 2dly, That if the power w«re 
within the mischief, then it was divisible, in the nature of two 
distinct powers, first, a power to the trustees during the lives of 
the tenants for life, with their consent^ and secondly, a power to 
the trustees after the death of the tenants for life ; and that it 
might be good in the former instance even if void in the latter ; 
3dly, That if the power was not divisible, it should be restrained 
to the trustees during the limits of their trust, namely, the mi- 
nority of the children ; and 4thly , That if it was insisted that es- 
Smithw. Death, |ates and trusts might be created by virtue of the power of 

5 Mad. 371. ° . ^ , , ^ , 

Badham v. appointment to have duration beyond the minority of the children, 

€95.' West^v! ^^ ^^ argued, that the power would be estinguished by the 

&*M^'43?""' alienation. Against the validity of the power it was instated 

Bicktey o. that if the tenants for life should die leaving children, and such 

' * children should die under age, leaving infiuit issue, the words of 

the power would clearly extend to such a case, or even to more 

than two minorities ; but that even two minorities might keep 

the power beyond a life or lives in being, and twenty-one years. 

That the p€>wer could not be split into two, for it was given as 

one, under one limitation ; the assent of the tenants for life, and 

after their death the discretion being vested in the trustees, were 

only modifications of the way in which the same power was to be 

executed at diiTerent periods; that if the power was bad (as ob- 
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served by Lord Eldon, C. in Ware v. Polhill), to the extent in 
which it was given, it could not be modelled to make it good ; 
and that if the power could not be split it was void as within the 
line of the rule against perpetuities. The judge's certificate, ac- 
cording to the usual course, does not give the reason for their lord- 
ships' opinion, which was, that the trustees with the consent of 
the tenants for life as required by the power, could sell and make 
a valid assurance of the property to the purchaser. 

17. It is to be regretted that the three preceding decisions do 
not set the question completely at rest. The last authority de- 
cides that the power was valid during the lives of the tenants for 
life ; but it does not determine whether, after the death of the te- 
nants for life, the power was void ; or if not totally void, to what 
extent it was good, whether only during the minority of the 
children of the marriage. Had the sale been made by the trus- 
tees after the death of the tenants for life, and daring the mino- 
rity of their issue, the question, which at present must be consi- 
dered unsettled, would then have arisen.] 
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CHAP. XVII. 
Execution of Powers. 



Sect. 1. ilfay be reUrained by Cir- 
€umttance8. 

14. Where the Imirument ie epe- 
eifiedy it muii be adopted. 

16. A Power given generaUp may 
be executed by Deed or 
WiU. 

31. Bui it mu$t be properly ex- 
ecuted. 

24. Utileee the Power is eoUa- 
teral. 

S6. A WiU executing a Power 
retaine all ite Properties. 

29. The Power need not be re- 
cited, 

SS. But the Instrumeni must re- 
fer to the Estate. 

87. A Power may be executed by 
several Assurances, 

40. And at different Times. 

44. An Appointment may be a 
Revocation pro tanto. 



Sect. 47. Where a Power is exceeded, 
the Excess only is void ts 
EqtiUy. 

49. [Otherwise ai law.'] 

56. An Appointment may give a 
lesser Estate. 

60. Or direct a Sale, and appoint 
the Money. 

64. [JVhen iUusory.'} 

68* Unless there art tpocial 
Words. 

74. A Power cannot be detegated. 

77. Unless there are special 
Words. 

79. [Orthepowerisefoivalentto 
absolute Ownership.] 

81 . Where an Instrum/ent oper- 
ates as an Appointment. 

89. Effects of the Execution of a 
Power. 

96. WiU not dtfeat a prior Es- 
tate. 



Section I. 



May bere- 
itrained by dr- 
cumttaoces. 



3Cha. Ca.S5. 
107. 



Powers of revocation and appointment were formerly directed 
to be executed by the tender of a ring, the payment of a sum of 
money, &c. ; but in modern times they have in general been 
directed to be executed by deed or instrument in writing, or by 
will. And the execution of these powers may be restrained by 
such collateral circumstances, and attended with such forms 
and ceremonies, as the persons creating such powers may think 
proper to require : nor can a court of law dispense with the per- 
formance of them, without violating the intention of the parties. 
2. This rule is the same, though the power be reserved to the 
original owner of the estate ; for where a person debars himself 
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from making any future disposition of his property^ except by 
an act attended with certain forms, no court of law can dispense 
with the observance of them ; for he may feel conscious of such 
weakness and frailty of mind, as to require that all future dispo- 
sitions to be made by him should be attended with such solem- 
nities as may effectually prevent surprise and imposition. It 
has therefore been settled, ever since the introduction of powers, 10 Rm. 144 a. 
that all the forms and circumstances prescribed in the deed by 
which the power is created, must be strictly observed ; otherwise 
no revocation or appointment will take place. 

3. Thus where the execution of a power of revocation and ^^*'*S^ 
appointment was directed to be by deed indented, to be enrol- 
led ; it was resolved that these circumstances must be strictly 
complied with ; for if the deed were allowed to operate as a re- 
vocation before enrolment, then it never would be enrolled* It 

was also resolved in the same case, that where the deed was 
directed to be enrolled in a particular court, it must be enrolled 
in that court. « 

4. The Duke of Albemarle made his will in 1675, and thereby ^&th and 
gave a great part of his estate to the Earl of Bath. In 1681, he case, 3 Cha. 
made a deed of settlement, whereby, though he varied in several 2 Preem. ids. 
particulars from his will, yet he limited the greater part of his 

estate to Lord Bath. In this settlement the duke reserved to 
himself a power of revocation, by any deed or writing, to be exe- 
cuted by him in the presence of six or more credible witnesses, 
three whereof to be peers of the realm. In 16S8 the duke made 
another will attested by three witnesses only, whereby he re- 
voked this settlement, and gave a great part of his estate to Mr. 
Monk. Upon the duke's death, Mr. Monk brought a bill in 
Chancery, to set aside the settlement, and establish the will ; 
and it was insisted on his behalf, that although the will might 
not, in strictness of law, be a revocation of the deed of settle- 
menty the circumstances required not having been pursued, 
either in the number or quality of the witnesses ; yet as it was 
made with great deliberation, (it being in proof that the draft 
was not completed till six months after instructions had been 
given for preparing it, and that Lord Chief Justice Pollexfen*s 
opinion was taken upon it,) it ought to be deemed an effectual 
revocation in equity, although the circumstances required had 
not been strictly pursued ; as they were only prescribed to pre- 
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▼ent sorpriBe ; and it was evident there was none in tkb caae. 
Bnt it was held by Lord Keeper Somera, the two Chief JuatkcB, 
Holt and Treby, and Mr. Baton Powell, that the latter will was 
no revocation of the fi9mier aettleaaent, either at law or in 
equity ; for in all caaea of revocationa merely voluntary, all the 
circumstaneea required by the deed creating tbe power, mual be 
stiictly puraaed; and there was no piecedent of any case in 
equitf , in which the Court had given any aid, where bodi parties 
were volnnteen. 



Dormer V. 5, Husband and wife aetded the wife's estate to the use of 

Tharland. 

2 P. WBv.5oa themselvea for their lives, remainder to their first and other lasue 

in tail male ; with a power to the husband ^ by his last will, or 
any writing purporting to be his last will, under his hand and 
seal, attested by three or more credible witnesses, (if he abould 
die before his wile, without any issoe between them then bving,) 
to charge the premises with any sum or sums of money, not sk- 
ceeding 2IOOOLj to be paid to sodi persons as he should appoint." 
There was no issue of the marriage ; and the husband, by his 
last win in writing under his hand, attested hy three witnesses, 
but not sealed, reciting his power c£ charging the premises with 
2000/., disponed of the same among hia relationa One of the 
questions in this case was, whether this will, not being sealedi 
was a good appointment under the power. 

Lord King was of opinion, that the will being duly exeeated, 
was a good appointment ; but directed,, ibr the satisfiietioo of 
the parties, as it was a matter of law, that if should be referred 
to the Judges of the Court of King's Bcndi ^ and it vras by 
them hdd, that the will waa vend as a chaise, foe want of being 
sealed 

The opinioQ of Lord King was founded on an idea that the 
worda, under hia hand and seal, relierred only to the senteaee 
immediately preceding ; viz. or any writing purporting to be hie 
last will ; and not to the woids^ by his last will : so that dm 
power might be execwted either by a will duly attested aceoid- 
ing to the statute of Frauds, which does not require a seal; er 
else by a writing purporting to be a will; under has ha»d and 
seal : but the Court of King'e Bench was of opinkm, that the 
words tmder hand and seal, referred to both the preceding 
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6. In the case of Sayle v. Freeland, which was prior to that 2 Vent. 360. 
of Dormer t». Thurland, the Coaii said, that equity would help 
in the execution of a power, in a little circumstance, when the 
owna: of the estate had fully declared bis intention to execute 
the power. But in a subsequent case Sir Joseph Jekyll said, Fitag. R. 7»Q^ 
this was goings too far, unless there were some equitable cir- 
cumstanoea in the case ; and was contrary to what was resolTed 
in Bath and Montague's case. Lord Mansfield has also said, ^^- ^- ^^9. 

, , • 1 • • Ross v» £wer, 

that where there is no meritorious consideration, the intention 3 Atk. 160. 
of the person who creates the powdr cannot properly be fulfilled, b^^^ 
unless the form is strictly pursued ; and this doctrine has been ^^' ^*^* 
Qonfirmed by the feUowing modem case. 

7* A husband^ tenant for life, had a power ef revocation, by Hawkins v. 
any deed or instrument in writing, to be executed by him in 3 sau, 4io. 
the furesence of, and attested by, three or more credible wit- 
nesses, and to be enrolled in one of his Majesty's courts of 
record at Westminster; by and with the consent and appro- 
bation in writing of nine persons, or the snrvivors or sunrivor 
of them, but not otherwise. One of the nine persons whose 
consent waa neoessary gave a power of attorney to the husband, 
autborizdng him to consent to any revocation he should think 
proper to make„ and to execute any deed w instrument neces- 
sary for that purpose. By a deed poll executed by the husband 
in his Oiwn character, and alsD as attorney to one of the trustees 
ondec the power, he revc&ed the uses ; and this deed was en- 
rolled. Seven years after, the husband, by an indenture, 
reciting the deed of revocation, and that it being executed by 
the husband as the attorney ef one of the persons whose con- 
sent was necessary, upon that account doubts were entertained 
of its validity as a revocation, revoked the uses, with the con- 
sent of all the parties required ; but this deed was not enrolled 
in the lifetime of the husbai»l : the Court resolved that the first 
deed was not a good revocation, beeause the consent of one of 
the persons, whose consent was neceasmrf, was not ss£Bciently 
given, fagr the execution of the deed by the husband, as his 
attcumey ; for if such a mode of signifying a consent was held 
safficienA, it would be a total destruction of the check intended, 
hgi requiring the personal approbation of a third person : that 
the second deed was not sufficient, because it was not enrolled 
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and that the enrolment of the first deed could not be transferred 

to the second ; for every thing required to be done, in the 

execution of such a power, ought to be strictly performed. 

M'Queen v. 8. It was held by Lord Eldon, that a power of appointment 

llYes.4is7. by deed, to be signed and sealed in the presence of two or 

more witnesses, but not required to be attested by them, the 
attestation applying only to sealing and delivery, was sufficient ; 
as it should be presumed that the signature was also in the 
presence of the witnesses, 
'Wright V. 9. In a subsequent case, where a power of sale was given, 

17 Vet. 454. ^ith the consent of certain persons, testified by a writing under 

their hands and seals, attested by two or more witnesses ; the 
attestation extending only to the sealing and delivery of the 
deed. Lord Eldon held, that there should have been an attest- 
ation of the act of signing ; and directed a case to the Court of 
Common Pleas, where it was agreed that the deed was not 
executed conformably to the power. 
Waid V.Swift, 10. [In a recent case power was given to M. S., of appoint- 
MeeTni. '^^S ^^ estates, by will or codicil, to be by her duly executed 

and published under her hand and seal, in the presence of, and 
attested by, three or more credible witnesses ; M. S. signed, 
sealed, and delivered, as and for her last will, an instrument 
which concluded as follows : *^ In witness whereof I have set 
my hand and seal hereto, August, A. D. 1801, in the presence 
of the underwritten. Mary Smith, (L.S.y' The attestation was 
in these words, '^ Signed, sealed, and delivered, this 6tli day of 
August 1801, as the last will and testament of the said testa- 
trix M. S., who in her presence, and in the presence of each 
other, have put our names as witnesses, A. B. C." The Court 
of Exchequer held that the power was well executed, notwith- 
standing the word published, was omitted in the attestation.] 

1 1 . By the stat. 64 Geo. 3. c. 168. it is enacted, ** that every 
deed or other instrument, already made with the intention to 
exercise any power, authority, or trust, or to signify the consent 
or direction of any person, whose consent or direction may be 
necessary to be so signified, shall (if duly signed and executed, 
and in other respects duly attested) be of the same validity and 
efiect, and no other, at law and in equity, and provable in like 
manner, as if a memorandum of attestation of signature, or being 
under hand, had been subscribed by the witness or witnesses 
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thereto^ expressing the fact of sealing^ or of sealing and delivery, 
without expressing the fact of signing ; or any other form of 
attestation shall not exclude the proof, or the presumption of 
signature/* 

12. Powers are usually given to trustees and the survivors and 
survivor of them and the heirs of such survivor ; and if not given 
in this manner, a power will not in general survive. Thus in a 
modem case, where a power of sale was given to three persons Townaend v. 
by name, and their heirs, and one of them died ; the Court of kbot.' & Aid. 
King^s Bench certified, that the power could not be executed by ^^^• 

the survivors. 

13. There are, however, several cases where a court of equity 
will support a defective execution of a power ; which will be 
stated in the next chapter. 

14. Where the nature of the instrument by which a power is Where the in- 
directed to be executed is particularly specified, it must be dfied it must te 
adopted, [and as a general rule, the solemnities prescribed by i^ra?c.i8. 
the power, must be observed in the execution.] (a). Therefore 

a power to revoke by deed, cannot be executed by will. 

16. The Earl of Bath, and Lord Pulteney his eldest son, Darlington v. 
joined in suffering recoveries, and declared the uses thereof to Cowp. 260. 
such persons as Lord Bath and Lord Pulteney, by any deed or 
deeds sealed and delivered by them in the presence of two or 
more credible witnesses, should jointly appoint ; and in case of 
the death of either of them, then as the survivor of them, by any 
deed or deeds, to be executed as aforesaid, should appoint. 
Lord Bath having survived his son, made his will, duly exe- 
cuted and sealed, and thereby devised a piece of ground com- 
prised in one of the recoveries. The question was, whether this 
will should operate as an execution of the power. A case hav- 
ing been sent by the Court of Chancery to the Court of King's 
Bench on this point, Lord Mansfield said, the first requisite 
which the power prescribed was impossible to be performed by 
will, which was, that it should be by joint deed of Lord Bath 

(«) [In Hopkins v. Myall* 2 Russ. & Myl. 86. a married woman had a power of ap- 
poiatiDg, a fund in lettlement, by any writing under her hand, attested by two wit- 
nesses : the trustees parted with the fund on the joint application of the husband and 
wife by letter not attested. Sir John Leach, M. R. held that the appointment was in- 
valid, and the trustees were liable to make the fund good. See also Cocker v. Quayle, 
1 lb. 535. Simeon v. Simeon, 4 Sim. 565.] 

VOL, IV. O 
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Doe V. Cavan, 

5 Term R. 567. 

6 Bro. Pari. 
Ca. 175. 



A power given 
generally^ may 
be executed by 
deed or will. 



Kibbet v. Lee» 
Hob. 312. 
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and his sod. It was true the survivor had the same power ; but 
then it was emphatically reserved to be executed by deed. Now 
the word deed, in the understanding of the law« had a technical 
signification^ to which a will was in no respect applicable. If 
any words had been thrown in» such as writing* instniment, or 
other term of a general comprehensive meaning, it might have 
been fair to have taken advantage of it, in favour of the inten> 
tioB ; but there being no general wotds, nor any meritorious con- 
sideration, it was impossible to say that a will was a deed, within 
the terms of this power. 

The Court of King's Bench certified, that the power was not 
duly executed by this will. This opinion was confirmed by a 
subsequent determination of thai Court, and affirmed by the 
House of Lords. 

16. Although the Courts have never deviated from the prin- 
ciple that all the circumstances required should be pursued, yet 
in other respects they have acted with sufficient liberality/ in 
supporting revocations and appointments. Thus, if a power be 
given generally, without any restriction as to the nature of the 
instrument by which it is to be executed ; or if words of^ a 
general nature only, such as writing or instrument, be in- 
serted, it may in such case be executed either by a deed or by 
a will. 

17. A person covenanted to stand seised to the use of himself 
for life, remainder to his eldest son and the heirs of his body ; 
reserving to himself a power, by writing under his hand and seal, 
and by him delivered in the presence of three credible witnesses, 
to revoke the uses. Afterwards the covenantor made his will ui 
writing, under his hand and seal, delivered in the preaenee of 
four witnesses, and thereby devised the lands comprised in the 
deed of covenant to his youngest son. It was resolved, tiiat this 
will, being a writing signed, sealed, and delivered in the pre 
senoe of three credible witnesses, was a good revocatioii and ap- 
pointment. 

18. In the preceding case, the power was directed to be exe- 
cuted by the donee thereof, being in perfect hedth and sound 
memory; and though the verdict did not find his being in perfect 
health and memory, yet it was held to be well enough \ for that 
should be presumed, unless the contrary was proved. 

19. A person devised lands to his wife for life, and then to be 
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at her disposalf provided it was to any of his children, if living \ Tomtinson v. 
if not, to any of his kindred that his wife should please. The wms. 149. 
wife married a second husband, and conveyed the premises, 
jointly with him, by lease and release, and fine, to a trustee and 
his heirs, to the use of the wife for life, remainder to her daugh- 
ter by her first husband, and the heirs of her body, remainder to 
her son by her first husband, and his heirs. The Court was of 
opinion that the conveyance by lease and release was an effectual 
though an improper execution of the power. 

20. In a settlement a power was edven to EUzabeth Powke, by Joscomnion ». 
a wntmg under her hand and seal, attested by two or more Pari. Ca. 158. 
credible witnesses (notwithstanding her coverture), to revoke 

the uses, and by the same or any other deed to appoint new 
uses. Elizabeth Fowke made her last will in writing, under 
her hand and seal, and in the presence of three credible witnesses, 
and thereby, without taking notice of her power, devised the estates. 
Upon a case sent from the Court of Chancery of Ireland to the 
Coart of Common Pleas there, it was certified that the will 
was a good execution of the power. And on an appeal to the 
House of Lords of England, the decree of the Court of Barodtt^. 

^ o ' Mann, 1 Vei. 

Chancery of Ireland, in conformity to the opinion of the Court 167. 
of Common Pleas was affirmed, with the concurrence of the 
Judges. 

21. Where a power is given generally to revoke uses, and Bat it must be 

1 • • 1 :i •■ properly exe- 

appoint new ones ; or where a power is given to be executed by cuted. 

deed or will, without prescribing the manner in whidi they ace 

to be executed ; the instrument is intended m law to be such a 

one as is proper for the disposition of that which is to 

be the subject matter of the power. Prom which it follows 

that a deed, made in execution of a power, isost be sealed iP-Wm$.74i. 

and signed, and a will executed according to tke statute of 

Frauds. 

22. Lands were conveyed to trustees and their heirs, to the Wagataffv. 
use of them and their heirs, in trust, after rmising a sum of wnS! 258. 
money, to convey them to J. 8. and his heirs, or to such person 

or persons as he or they should appoint. J. S., by a will 
attested by two witnesses only, devised the lands. It was 
contended that this wfll should operate as an appeintmedt ^ ^^^^^i 
But Lord Macclesfield held, that it could not be deemed an a»- i Bro. c. c. 

o 2 
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poiotmeDt, becaase it was not ezecated according to the forms 

prescribed by the statute of Frauds. 
Th^ "'tei ^" ^^^ where a power is given to be executed by a will or 

3 Cha. Ct. 69. writing attested only by two witnesses, in such case, a will, 
432™*^* attested by two witnesses only, operates as a good appointr 
Guy w. Dor- joient; because it does not derive its effect from the statute of 

iD6r, infra, 1. 32. 

Wills, but from the deed by which the power is created, and the 
disposition is not considered as testamentary in its origin. 
Habeigham v, [But of course a man oannot reserve such a power to him- 
J. 204. ' ' self by his own will, for that would be -ui evasion of the statute 

of Frauds.] 
Unlesstbe 24. Where no interest passes from the person who eze- 

power is col- 

uteral. cutes a power, directed to be done by will, and he is merely to 

apportion that which another person has given, in such a case, 
as he is not the person who makes the charge, or affects the es- 
tate, it is not necessary that such a will should be executed ac- 
cording to the statute of Frauds. 

Jones v.ciougli, 26. Thomas Clough being tenant for life under a marriage 

See Sag. Pow. settlement, with remainder to his first and other sons in tail, and 
* ' ' having two sons, John and Thomas, who were of age, they en- 
tered into articles reciting the settlement, and that there was no 
provision for younger children, and agreed that 300/. should be 
raised for that purpose, immediately after the death of the father ; 
and should be paid to the younger children in such manner and 
form as the father should by his last will, duly executed, direct 
and appoint. The father, by a will attested by two witnesses 
only, distributed this sum of 300/. It was decreed, by Sir John 
Strange, M. R., that this will, though not duly executed accord- 
ing to the statute of Frauds, was still a good appointment ; be- 
cause it did not make the charge, but only distributed the money. 

A will executing 26. Although a will, made in execution of a power, does not 

a power retains ,. 

aliittproperties. derive its effect from the statute of Wills, but from the deed of 

uses by which. the power is created ; and that a will, made under 

these circumstances, is in fact an appointment of a use, not a 

Lawrence V. devise, yet it retains all the essential properties of a will. Thus 

C. C. 319. ' a wiU made in execution of a power is revocable ; whereas it has 

Ante, c 13. y^^^ stated that if a person executes a power by deed, he cannot 

after revoke such deed, unless he has reserved to himself a new 
power of revocation. 
Tit. 38. e. 8. 27. So the appointee under a will, made in execution of a 
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power> must survive the appointor^ otherwise the appointment i Ves. 135. 
will be void. And an appointment by will, under a power, ope- xit 38. c. 8. 
rates as a common devise ; for the appointee in fee simple, if 
heir at law, is in by descent, not by purchase, where the ap- 
pointment is by the will of a person dying before the 31st De- 
cember, 1833 : but the law is now altered as to devises b/ wills 
of persons dying after the above day, by Stat. 3 & 4 Will. 4. c. 
106. s. 3. and the devisee (being heir) takes by purchase. 

28. A will made in execution of a power is construed in the 3 Vm. 212. 
same manner as a proper will ; for otherwise there would be a 
strange confusion in the interpretation of testamentary disposi- 
tions, if some were to be construed as proper wills, and others as 
appointments. 

29. An instrument may operate as a revocation and appoint- The power need 
ment, without any recital or mention of the power. For if the H^b. 1^! 

act done be of such a nature that it can have no operation, un- 
less by virtue of the power, the law will resort to the power, 
and thereby give validity to the instrument, upon the prin- 
ciple that quando non valet quod ago, ut ago, valeat quantum 
valere potest. 

30. Clement Harewood being seised of three acres of land ciere's case, 
held in capite, made a feoffment in fee of two of them, to the use ^^ ^^^^ '^* 
of his wife for life ; and afterwards made a feoffment of the third C™* J*- 3i» 
acre, to the use of such person or persons as he should by his 

last will in writing appoint. Clement Harewood afterwards de- 
vised the third acre, by his will in writing, to a stranger in fee. 
It was resolved, that as Clement Harewood had not a power of 
devising the third acre under the statute of Wills, it being held 
in capite, his will should operate as an appointment under his 
power ; for otherwise it would have no effect. 

31. N. Scrope reserved to himself a power of revocation by Scrape's ca^e, 
writing indented under his hand and seal, subscribed in the pre- ^ 
sence of three witnesses : afterwards, by indenture subscribed in 

the presence of three witnesses, he covenanted to stand seised of 
the same lands to other uses. It was resolved in the Court of . 
Wards, by the two Chief Justices and the Chief Baron, that 
although there was no express declaration of any intention to 
revoke the former uses, yet that this conveyance should enure, 
first, as a revocation of the former uses, and secondly, as a decla- 
ration of new uses ; quia non refert an qtds intefUionem suam de- ^ 
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clara verbU, an rebu» ipma et factU^ And when Serope limited 
new ueei, be thereby aignified his purpose to reroke the former 
ones* 
Guy V. Donner, 32. W. Dormer conveyed his estate to trustees to certain 

T KaTDi 295 

^ ' uses, with a proTiso, that if he should by any writingi executed 
in the presence of two or more witnesses, in express words, sig* 
nify and declare his intention to reroke or make void that deed, 
the uses should cease. W. Dormer afterwards made his will in 
writingi signed and sealed in the presence of two witnesses, by 
Giimore v. which he gave and devised the lands to different persons, from 

I4 O Witt ^%V 1 W% 

325. ' those to whom they were limited by the deed. It was contended 

^ Wmi!f4i4. ^^^^ ^^^ phrase, by express wordfg excluded all implied revoca* 
2Bro.c.c.303. tions ; but it was determined that the will operated as an execu- 
tion of the power. 
Bat the instni- 33. The instrument by which a power is executed must how- 
to^^e'e^te. ^' ^^^^ mention, or have some reference to the estate on which it is 

intended to operate, otherwise it will not be considered as a re- 
vocation or appointment. But it will be sufficient if the estate 
subjected to the power be referred to, in terms which include it 
with other property of the appointor, although it be not particu- 
larized. 
Piobert V. 34, ^ person having a power to charge an estate with 2fiO(iL 

I Atk. 441. after the death of bis wife, and a term for years being created for 
Pow?^8.el.5. that purpose, he made a will beginning with these words, ** I 
Exparte charge all my real estate." It was held by Lord Hardwicke, 

1 Atk. 550. that if a man had power to charge an estate, it was not neoeasary 

in the execution of it that he should refer to the deed out of 

which the power arose : for in a court of equity it was enough 

that his intent appeared : and if in the execution he suffiiuently 

described the estate which he had power to charge, it would be 

bound ; especially where the person charging was a purchaser of 

th^ power : and he held the power to be well executed. 

sundenv. 3^^ ^ persou dcvised his real estate to be sold, and gave the 

^D. 589. money arising from the sale, and the residue of his personal es- 

8an!^s?2 Sim. tatc, in trust for his wife for life, and after her decease, as to one 

Bro^^^ib!327 °^^^^ty, for such person or persons as she should by any deed or 

writing, or by will, with two or more witnesses* appoint. The 
real estate was not sold. The testator's widow received the rents 
and profits, and the produce of the personal estate for her life ; 
and by bee will, aft^r disposing of some specific articles, which 
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sbe described to have been her husband's, she gave the residue 
thus ; — " All the rest, residue, and remainder of my estate and 
efi«ct8« of whatever nature or kind soever, and whether real or 
personal, and all my plate, china, linen, and other utensils which 
I shall be possessed of, interested in, or entitled to, at the time 
of my decease, subject to and after payment of all my just debts, 
funeral expenses, and charges of proving my will, and specific 
legacies, I give to A. B., Sec. This will was attested by three 
witnesses. The testatrix had no other real estate than that 
directed by her husband's will to be sold. One of the questions 
was, whether the residuary clause in this will was a good execu-^ 
tion of the power of appointment. 

Lord LoQghborough.^'^ It is material to consider what the 
interest was that she took under her husband's will, and what 
she has done. She was entitled for life to the income of all the 
residue of his real and personal estate, and a moiety was given 
to her absolute disposal, by any deed or writing, or by her will, 
attested by two witnesses. She was not limited as to objects ; 
and as to the modey it was as ample a latitude as any one could 
have. It is a little hard to attempt to explain that it was not 
her estate: how could she have had it more than by the enjoy- 
ment during life, and the power of disposing to whatever person 
and in whatever manner she pleased, with the small addition of 
two witnesses ? By her will she gives all her estate and effects. 
It is hard to say, that using that expression, she meant to distin- 
gttisb, and not to include this, which was as absolutely hers, as 
any other part of her property. Bat the person who drew the 
will goes on with ai^mentative phrases^ *' of what nature or 
kind soever, and whether real or personal :'' these words do not 
add mnch to tlie force of it, " which I shall be possessed of, in- 
terested in, or entitled to." It is admitted, there would be no 
donbt if she bad said, rf which 1 have power to dispose. Those 
last words would not add much, after what she had said before. 
Bat take it according to the strict technical rule in Sir Edward 
Clere's case, that a general disposition will not dispose of what 
the pavty has only a power to dispose of, unless it is necessary 
to satisfy the words of the disposition^ The testatrix had no 
other real estate. I am boood lo satisfy all these words : upon 
the technical rule, I can satisfy them no other way : I cannot 
avoid supposing, what every one must be convinced she meant. 
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that she made no difference between what she had from her 
husband, and her other property. 

6Bro.Parl.Ca. ^^ ^° appeal to the House of Lordsi this decree was 
193. affirmed. 

36. It should however be observed, that the cases where a 
power has been held to be executed under the general words of 
Andrews ». ^l will are only these : either where the words of the will cannot 
c. C. 297. be satisfied without its operating as an appointment ; or where 
Neony!™ Ves. there is some description of, or allusion to, the property which 
i^wis ». Lew- ^® ^^^ subject of the power. For if the doctrine be carried any 
eiiyn, 1 Tar. & further, a person having a power could never make a will, with- 

Rui. 104. 1^ . r ij t^ , , 

out bemg held to have executed the power. 
A power maybe 37. Although a power of appointment be directed to be exe- 
M^ assur- cuted by any deed or writing, yet it may be executed by several 



ances. 



acts and assurances, provided they have such a relation to each 
other that they may be considered as making together but one 
assurance. 

Leicester*! caae, 38. A person having a power to revoke by indenture, executed 

a deed whereby he covenanted to levy a fine to other uses ; and 
afterwards levied a fine accordingly. Lord Hale said — '' Upon 
the close and nice putting of the case, this might seem to be no 
revocation, for it was clear that neither the deed nor the fine 
separately taken could revoke ; but qua non valent singula,juncta 
prosunt.** And it was determined, that the deed and fine taken 
together operated as a good revocation. 

Herring v, ^9. Sir James Williams made a voluntary settlement, to the 

Browne, . ... 

1 Vent. 368. use of himself for life, remainder to his brother in tail, reserving 
Carth.^22. * ^0 himself a power of revocation, by deed indented under his 

hand and seal. Some time after. Sir J. Williams levied a fine, 
and by a deed made between him, his brother and others, beai^ 
ing date a month after the fine was levied, reciting the fine, it 
was declared, that at the time of levying the said fine, the agree- 
ment of all the parties was, that it should enure to the use of 
the said Sir J. Williams and his heirs. It was determined in the 
Exchequer Chamber, by six Judges against two, that this fine 
and declaration of uses were to be considered as one and the 
same conveyance ; and operated as an execution of the power. 
And at different 40. Powers of revocation and appointment may also be exe- 
cuted at different times, over different parts of the estates that 
are subject to the power. 
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, 41. C. Digges, in consideration of his marriage, covenanted P^f'jSf*' 

to stand seised to the use of himself for life, remainder to. the use 

of his son in tail, with a proviso, that it should be lawful for him 

to revoke any of the uses or estates, and to limit new uses. 

Digges revoked the uses of part of the lands, and afterwards 

revoked the uses of another part. It was resolved, that he SirR.Ue'g 

c&sc 

might revoke part at one time, and part at another, and so of the i And. 67. s. P. 
residue, till he had revoked all. 

42. A power was given by will to a person, '^ from time to Zouch v. Wool- 
time, by deed or deeds, writing or writings, to limit or appoint to nag. i ^h^i, 
the use of any woman or women, for and in lieu of a jointure, ^•2®** 

all or any part of the land," &c. The devisee, on his marriage, 
appointed part of the premises to the use of his wife, pursuant to 
his power. Afterwards the devisee, by another deed, reciting 
that he had got an additional portion by his wife, in considera- 
tion thereof, and as an additional jointure, appointed another 
part of the premises to the use of his virife. The question was, 
whether the devisee had not completely exhausted his power by 
the first appointment, or whether he had still suflScient power to 
make the second appointment. It was unanimously resolved, 
that the power was not exhausted by the first appointment, and 
therefore that the second appointment was good. 

43. It is laid down by Lord Nottingham, that where a man i vern. 85. 
has a power of appointing a fee, he may execute it at several 

times, and appoint an estate for life at one time, and the fee at 
another. And in a modern case Lord Kenyon said, — " A power 2 Term R. 725. 
may be executed at different times, if not fully executed at 
first; provided the party, in the whole execution, do not trans- 
gress the limits of the power, as in Zouch v. Woolston." 

44. An appointment . may in some instances have a partial An appointment 

ft* » 1 ^ X- ^ . TT .!_• maybearevo- 

enect, and only operate as a revocation pro tanto.. Upon this cation pro tanto. 
principle it has been held, that where a person, having a power 
of revocation and appointment, mortgages the lands, such a 
mortgage only operates as a revocation pro tanto; because in Peitinsv. 
equity the mortgagor still continues owner of the estate ; a 1 Vem.'97. 
mortgage being considered as a pledge only for the money 
borrowed. 

45. But where a mortgage is made by an execution of a 
power; and there is also a complete disposition of the equity of 
redemption, there the revocation will be complete. 
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r uSSuraL ^' ^ person who had a power of rerocatioa and tppointmenty 
Fitzg. 207. conveyed the estate to troateea and their beira, upon trust out 
Ca. 295. ^ ^^e rents and profits, or by mortgage or sale, to raise so much 

money as should be sufficient to pay all the debts mentioned in a 

schedule thereunto annexed ; and after payment thereof, to pay 

the overplus, and re^onvey such part as should be unsold, to 

the grantor, or such other person as he should appoint. It was 

determined that this deed operated as a complete revocation of 

the uses, and not as a revocation pro tanio : and this decree was 

affirmed in the House of Lords. 

^**^!Md£*^ 47. Where a power is exceeded by an appointment, either by 

excess only is a disposition of a larger interest than is warranted by the power, 

vol , m eq I y. ^^ ^ persons not objects of the power ; the excess only is void, 

and the courts of equity will support the ezecotioD, as far as 
the power will warrant. 
CMipbeii v. 48. A tenant for liCe of an estate on which were mines, with 

Amb.V40. power to let leases in possession for 21 years, made a lease of 

the mines for 26 years ; without reference to the power* This 
was held a good lease in equity for 21 years. 
Otherwise at 49^ [Jq the former edition of this work, the author adds to 

the last paragraph '* and I conceive would be good at law ;'' but 
Roev.Prideauz, that Opinion cannot now be supported. In a late case it has 

been decided that, under a power to lease for any term, &c not 
exceeding 21 years, or for lives, &&., a lease for 99 yeavs^ deter- 
minable on lives, was bad to that extent, and could not be con- 
sidered good pro t4mto,u e. for 21 years, determinable on the lives. 
60. The case of Adams v. Adams next cited by the author, is 
distinguishable from the case of Campbell v. Leach, because, as 
Pow. 666. ed. 5. gjf Edward Sogden observes in the former case^ there was a die- 

tinct independent limitation introduced, not authorized by the 
power, whereas in Campbell tk Leach, the excesa is interwoven 
with the limitation authorized by the power.] 
Adams v. Sh Lauds wcrc limited to Shute Adams for life, remainder to 

A A ma 

Cowp. 66] . Franees Adams his wife for life^ remainder to the use of such 

child or children of the said Shute Adams and Frances his wife, 
and for such estate and estates, as they should jointly, or as the 
survivor, in case of no joint appointment, should by deed or will 
direct or appoint ; and for want of such directioa or appoint- 
ment, to the use of the first and every other son of the said 
Shute Adams and Frances his wife, severally and snocessively 
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in tail. Frances Adams survived her husbandt and by deed 

xecitiDg her power^ appointed the premises to the use of Mary 

Shute AdamSj her eldest surviving daughter, for life, remainder 

to trustees to preserve contingent remainders, remainder to her 

first and other sons in tail male, remainder to her daughters in 

tail general, remainder to Catherine Adams, the other daughter 

of Frances, for life, remainder to her sons and daughters in the 

same manner ; remainder to the use of the right heirs of the 

said Frances for ever. Frances Adams died, leaving the said 

two daughters and one son. The case being referred by the 

Court of Chancery to the Court of King's Bench, that Court 

certified their opinion that though Frances Adams exceeded her 

power, which was confined to child or children, by limiting 

estates to her grandchildren, yet the same ought to prevail so far 

as ber power extended, and that the liqaitation to her daughters 

was good ; but that the disposition of the inheritance to the child Robinson v. 

or children of her daughters was void ; therefore there was no ^TmirR. 241. 

appointment of the inheritance, and the son took an estate tail 

therein, subject to the estates for life of his sisters. 

62. A power of appointment was given to husband and wife, Bradeneiiv. 
and the survivor of them» unto and among all the children of i East, 442. 
the marriage, for such estates as they should appoint ; and in ^ 
default of appointment, to the first and other sons of the 
marriage in tail male, remainder to the right heirs of the hus- 
band. The wife having survived^ appointed the estate to a 
daughter for life, remainder to her eldest son for life, remainder 
to his first and other sons in tail male, remainder to her second 
son in the same manner* remainder to her daughter in fee. 
Both the sons died without issue. Lord Kenycm said, the wife 
had no power to appoint to the children of unborn children, 
but was confined to execute her power among the children. So 
far therefore as she appointed an estate for life to the daughter, 
with remainder for life to the eldest son, she did well ; beyond 
that she exceeded her power, in appointing to the issue of the 
son I and therefore the excess was void. But it was equally 
clear that she did not intend that the subsequent limitation over 
to the daughter in fee should be accelerated ; but it was made 
to depend upon the intermediate limitations to the issue of her 
brothers, and she was not to take till their issue male were 
extinct. Those intermediate limitations therefore being vcid. 
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the ultimate remainder dependent upon them must also fail. If 
then the appointment were originally bad for the excess, the 
subsequent circumstance of the death of the brothers without 
having had issue, could not make it good : the appointment 
must have been legal at the tin^e of its creation. Therefore the 
estate must go as in default of appointment. 
^'^V'^'?' 63. [In a recent case a fund was by marriage settlement 
613.^ also vested in trustees, in trust for all and every the child and children 

of the marriage, in such shares, at such age or ages, time or 
times, and subject to such conditions, restrictions, and limit- 
ations, as the wife, in case she survived her husband, should 
appoint. There was only one child of the marriage : the wife 
surviving appointed the fund to that child for her separate use 
for life, and after her decease, to such persons as she (the child) 
should appoint, and in default of such appointment, to the 
executors or administrators of the child. Sir L. Shadwell, V. C. 
decided the power was well executed.(a)] 
2 Yes. 644. 54, A condition annexed to an appointment, where the power 

Pawiet, ' does not warrant such condition, will be deemed void. So that 

^ '* * ' if a father, having a power to appoint a sum of money among 
his children, qualifies his appointment to one of them with a 
condition, that he shall release a debt, or pay a sum of money ; 
the appointment will be absolute, and the condition void. 

66. The principle upon which this doctrine is founded is, 
that where there is a complete execution of a power, and some- 

(a) [The above decision is of importance in practice, and the precise point does not 
seem to ha?e been previously determined. The reader will observe that the case is 
clearly distinguishable from that class, where an excessive appmntment has been sos- 
tained in equity, on the ground that the object of the power was a consenting party, the 
appointment being virtually a settlement by the object of the power. Routledge v. 
Dorril, 2 Ves. J. 357. White v. St. Barbe, 1 Ves. & B. 399. Tucker v. Sanger, M'Clel. 
426, 439. The di£5culty in Bray v. Hammersley is not that the power was delegated, 
which appears from the report to have been an argument against the validity of the 
appointment by the mother, but that, in the exercise of a power of appointment to a 
particular class of objects, a general power of appointment is given to one of the objects, 
and by means of which latter power, an appointment might be made to strangers, not 
objects of the original power. The argument in favour of the appointment is, that it 
merely confers upon the object of the power a peculiar and exclusive mode of enjoy- 
ment, tantamount to absolute ownership ; that the subject of the power was a trust fund 
and the power equitable ' If the subject of the power had been real estate, and the 
power, to appoint the legal use among the children, it is submitted, that, under an ap- 
pointment in exercise of the power reserved to the child a legal use would not have 
anseo ; although ttie appointment by tlie mother might be supported in equity, in con- 
formity with the above decif ion of Bray v. Hammersley. 
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thing ex abundanti is added, not warranted by the power; there 
if the excess be distinguishable, so that the Court can draw a 
line, the execution will be good, and the excess only void. But 
if the boundary between the execution and the excess cannot be 
ascertained, the execution will then be void for the whole. 

66. An appointment in execution of a power will be good, -An appointment 
though it limits a lesser estate than that which the appointor lesser estate. ' 
was capable of creating. 

67. J. S. having four children, two sons and two daughters, Thwaites v. 
settled his estate to the use of himself for life, remainder to his 2 Vera. so. 
wife for life, and after their decease, to the use of such child 

and children, and in such shares and proportions, as he should 
appoint. J. S. by his will devised a rent charge out of those 
lands to his youngest son for life, remainder to the first and 
other sons of his body, and if he died without issue, so as the 
estate should come to his eldest son, then to pay 500/. a piece 
to his daughters. The eldest son insisted that the power was 
not well pursued, as the testator might have distributed the 
lands among his children, but had no power to devise a rent- 
charge, or sums of money. But the Court held the appointment 
good. 

68. Husband and wife levied a fine of the wife's estate ; and Roberts v. 
the uses declared were, that the husband and wife, or the suf- £q. esB. 
vivor, should have a power to appoint and divide the estate jlfJJ*^^'^'^^^* 
among their younger children, in such proportions as they or 

the survivor should think proper. The husband survived, and 
by his will gave his daughter, who was the only younger child, 
3000/. charged upon his wife's estate, intending thereby to • 
execute his power. One of the questions was, whether this 
was a good execution of his power. It was urged that this 
was a naked power, and ought to be executed in the very 
terms of it ; and was compared to a condition, which must be 
strictly performed. But it was resolved by Lord Hardwicke 
that the power was in substance well executed. It was true 
the direct terras of the power were not pursued, but the intent 
and design of it were. It was admitted that the husband might 
have appointed part of the estate to be sold, and given the 
money raised by such sale ; and what was done was exactly 
the same thing. The Court might order a sale. It was the* 
same to the heir or remainder-man which way the child was to 
be provided for, only that giving a portion of the estate itself 
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might be a means to tear it to pieces ; whereas the estate would 
be kept entire ; and it was better for the daughter, and perhaps 
thought so by the testator, that she should have a sum of money 
than a small estate ; and though the will might not enure as a 
good execution of the power, in strictness; yet within the 
meaning and design of it, was a good charge for the young 
Ante, t. 67. lady's benefit ; and the case of Thwaites v. Dye was a very 

strong one to that purpose. 
Rattb V. 69. A tenant for life having a power to limit the lands to any 

2 8^993. woman whom he should marry, for her life, by way of jointure ; 
SS.^^s^r^' made a lease for 99 years, determinable on the death of his 
&i lb Fait ^*'®' ^y ^^y ^ * jointure for her. It was held by the Court 
184. of King's Bench, on a special Terdict, that this was not a good 

execution of the power at law ; for the estates were totally 

different, one being a freehold, and the other a chattel* But 

2 Burr, 1147. Lord Mansfield said the widow brought her bill in Cbanoeiy, 

and Lord Talbot, aiguing from the same premises, the power and 
the lease, vrithout any other circumstance, held the lease to be 
warranted by the power : he said it was not a defective but a 
blundering execution ; and he decreed the defendant to pay all 
the costs, both at law and in equity. 
Or direet t ide, 60. A power of charging an estate with portions for younger 
money. Children ; or of appointing an estate among them : has been 

held to be well executed by a will, directing a sale, and appomt- 
ing the money. 
Long 0. Long, 61 • In a marriage settlement there was a covenant by the 
^' intended husband, to purehase and convey an estate in striet 

settlement, with a power to the husband, tenant for Ufe, in case 
there should be any younger child or children, to charge sadi 
sum or sums of money for such yovmger children, as he should 
appoint. The husband declared by bis will that a partkukr 
turn should be sold after his wife's death, and the money dis- 
posed of among his younger childien. The Court said, that 
this appointment, being in substance exactly what the husband 
had a right to do, was good. 
Kenwor^v. 62. In a settlement there was a power giren to the husiband, 
793.' ^' of appointing the lands to the children. The husband by his 

will, reciting the settlement, and the power therein contained, de- 
vised the estates so settled to trustees, to sell and dispose thereof 
and to divide the produce among his children. The Master 
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of the RoIIb (Sir W. Grant) held this a good execution of the 
power, (a) 

33. [In Ward v. Hartpole, a general power, with consent of 3 Bligh. 470. 
trastees, to the tenant for life to raise any som of money be 
shotttd think fit, was held to be well executed, by a lease for 
liTes, granted for a fine, at an annual rent, notwithstanding the 
settlement also contained a power of leasing for lives at the best 
rent without fine.] 

64. [Previously to the passing of the late act of 1 WilL 4. When iUuaoiy. 
e. 46.] where a person had a power of appointing an estate* or a 

sum of money, unto and among his children, or any other daas 
of persons, in such shares and proportions as he should think 
proper ; the [courts of equity had decided that the] appcHntor 
must give the whole among the children, or class ; and each of 
them must have [had] such a fair and reasonable share as was 
not iUusory, [notwithstanding the appointment of a nominal 
share was valid at law.] (6) 

65. The trust of a term of 300 years, was declared to be for Menxey «. 

Walker 

raising such sums of money, for the portions of the children of a Forr.72'. 
marriage (except an eldest or only son), in such manner, and at 
such time, and under such limitations, as the husband should 
by deed or will appoint ; so as such sum or sums did not, in the 
whole, exceed 2000/. There were three younger children ; and 
the husband by his will, reciting that his two daughters were 
amply provided for by their grandmother, appointed the whole 
of the money to his second son. It was decreed, that the execii- 
tion of the power was void. 

66. [In powers of appointment, the words ** to the use of all 
and every the child and children," (c) '' unto and among," {i) 
''unto and among such children begotten between us, and in such 
proportions" (tf) ** to her children in such manner, &c" (/) or, 
** amongst a certain number of objects," (g) have been conetrued 

(a) [From the above authorities, and that of BuUock v. Fladgate, 1 Ves. & B. 478. 
the principle may be extracted, that where a person has a power to appoint aa eolate ia 
■etttement to Ua chfldien and the estate under a power of sals, becooies conmrted into 
mooef f the ^kaiee of the power may appoint the fund in its state of oouTertion to the 
objects of the power.] 

(6) [See the preamble of the stat 1 Will. 4. c. 46.] 

(e) Pocklington v. Bayne, 1 Bro. C.C. 450. (d) Blafim e. KeigUey,3VesJ. SS8. 

(e) Alexander V. Aleiander, a Ves. S. 640. 

(/) WaUi «. WaSincer, 2 Bus. 6c M. 78. 

(g) Kemp V. Kemp, 5 Ves. 849. Garthwaite v. Robinson, 2 Sim. 43. 
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not to authorize an exclusive appointment ; and all the objects 
were held entitled to a sii6«toit/ui/ share : in similar cases therefore, 
the above act 1 Will. 4. c. 46. now authorizes the appoint- 
ment of a nominal share. But as the act has no retrospective 
operation, all appointments made before the 30th of July 1830, 
will of course be governed by the law as it stood before the 
passing of the act. 

67. The words of the act are, ** That no appointment, which 
from and after the passing of this act, shall be made in exercise 
of any power or authority to appoint any property, real or per- 
sonal, amongst several objects, shall be invalid or impeached 
in equity, on the ground that an unsubstantial, illusory, or 
nominal share only, shall be thereby appointed to or left un- 
appointed to devolve upon any one or more of the objects of 
such power ; but that every such appointment shall be valid 
and effectual in equity as well as at law : notwithstanding that 
any one or more of the objects, shall not thereunder, or in de- 
fault of such appointment, take more than an unsubstantial, 
illusory, or nominal share of the property subjected to such 
power." 

The act then provides that nothing therein shall prejudice 
any provision in a deed or will creating the power, which shall 
dedare the amount of the share from which no object shall be 
excluded.] 

68. If, however, it appears from the words of the power, to 
have been the intention of the parties that the appointor should 
be enabled to appoint the whole of the property to any one of 
the persons intended to be benefited, an exclusive appointment 
to one will be good. 

69. The trust of a term was declared, that if Robert Austin 
should die, leaving issue by his virife a son and other children, 
then to raise a sum not exceeding 1500/. for the sole benefit 
and advantage of such child or children (other than an eldest), 
in such proportions, manner, and form, in all respects, as the said 
R. A. should for such purpose, by his last will in writing, direct, 
limit, or appoint ; and in default of such direction, then to the 
sole benefit of such child, if but one ; and if more (other than an 
eldest), to them all equally. R. A., by his will, directed the 
money to be raised, and appointed 450L to one of the younger 
sons, and 1050/. to a daughter; but gave nothing to another 
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yoQogef son ; who brought hk bill to be let ia to a share of the 
1500^ It appearing, however^ that he was otherwise proyided 
for, and because there was a discretionary power in the father, 
which he had exereisad in a reascmable manner ; the bill, after 
loDg consideration, was dismissed. 

70. Lands were Umited in a marriage settlement, to the use of Swift v. Greg- 
John Gregson for life, remainder to and for the use and behoof of J32, ^ ^®™ ^' 
wck child and children of the said J. 6., and for such estate and 
estates, intents, and purposes, as the said J. O. should appoint ; 
and for want of such appointment, to the use of all and every 
the child and children of the said J. G. equally. J. G. by deed, 
reciting the settlement, and that he had two children, a son and 
a daughter, appointed that the premises should after his decease 
go to the use of the son, and the heirs of his body, remainder 
to the daughter and her heirs. The daughter brought an 
ejectment for the recovery of an undivided moiety of the 
estate, upon the ground that the appointment was illusory 
and void. 

Mr. Justice Buller said, the words of the power were " to and 
for the use and behoof of such child and children, and for such 
estate and estates/' 8cc. The argument for the plaintiff was, 
first, that where there is a power to give an estate to and 
amongst all and every the children, each must have a beneficial 
part; and secondly, that these words were tantamount to those. 
His objection was to the minor proposition. These words were 
not Uke those assumed : there were no such words in this power 
as, to and amongst, but just the reverse, for it was a power to 
appoint to the use and behoof of such child and children; 
therefore, instead of including all, it says, that the appointor may 
appoint to one only. The plaintiff's counsel had admitted that 
under a power of appointing to such of the children^ 8ic. an ap- 
pointment to one only would be good; but the present words 
were stronger : an appointment to one, under a power of appoint- 
ing to such child or children, was good, because it includes one. 
He cited the case of Spring v. Biles, Mich. 24 Geo. 3. B. R., 
where a power was given to dispose of lands ^' to and amongst 
such of my relations as shall be living at the timeof my decease; 
in such parts, shares, and proportions, as my wife shall think 
proper." And it was determined, that an appointment of the 
whole estate to one of the relations, was good. He observed 

VOL. IV. p 
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that that case, with the difference only of relatiofu, instead of 
children^ was stronger than the present There the power was, 
'* To and amongst such of my relations. Sec. in such parts, 
shares, and proportions, 8cc. ; which imported that a division 
Doe V. Alchin, ^as intended : but in the present case, the words, " parts, 

2 Barn, it Aid. _ , *^ , , , • 

122. shares, and proportions,' were not used, and there was no evi- 

dence of an intention that it should be divided into shares. In 
that case, the Court said, they had not a particle of doubt but that 

Kanworthy v. the word such meant one or more. Here, therefore, it must have 

Bate, 6 Vee. . v i j 

793. the same construction. It must mean that the appointor should 

appoint to one or more. Judgment was given for the defendant. 
71. [In addition to the cases cited above, the words, '' to one 
or more of my children as my wife shall think fit (a) f' '* to be at 
my wife's disposal, provided it be to any of my children (fi) ;" 
«< amongst all or such of my children (c) ;" ** to and amongst such 
of my relations, in such parts, shares, and proportions (d) ;" '^ for 
the use of such of the children or child, in such shares. See. and 
in such manner as A. and B. or the survivor should appoint (e) ;** 
*' unto and amongst all such child or children of A. in such 
parts, &c.(y*)" have been held to authorise an exclusive appoint- 
ment] 

Boyle V. Biihop 72. It has been determined in some modem cases, respecting 

ofPeterboro, i -n • » 

1 Ves. Jan. personal property, that an illusory appointment may be account- 
Briitow V. ^ ^^^ ^y circumstances. And, therefore, where a person, having 
Warde, 2 lb. ^L powcr of appointment among his children, and having ad- 
vanced one of his daughters in marriage, recited that as a rea- 
son for giving her a small share ; the appointment was held not 
to be illusory. 
786^ ^^^' ^^ ^ subsequent case, it was said, that in equity, an appoint- 

5 — 869. ment of a very small share was not illusory, if justified by cir- 

biead/i6 Ves. cumstances ; as where the object was otherwise provided for. 
Butcher r. ^°^ Ijoid Eldou has observed, that the question whether an 
Butcher* 1 Vei. appointment is, or is not illusory, must be determined upon the 

circumstances of each case, according to a sound discretion ; 
the power, however large the terms, being in some degree 
coupled with a trust: but an equal distribution is not required, 
nor any reason for the inequality, unless a share is cleariy un- 
substantial. 

(a) Thomas v. Thomas, 2 Vem. 513. (6) Tomlinson v. Dighton, 1 P. Will. 149. 
(c) Macey v.Shurmer, 1 Atk. 389. (d) Spring v. Biles,! T. R. 435 n. 

(«) Doe V. Alchin, 2 Barn. & Aid. 122. (/ ) Wollen r. Tanner, 5 Ves. 216. 
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73. [In Wilson v. Piggott, the proportion of one-sixtieth part 2 Ves.jan.35i. 
of the whole fund to one-fourth, which would have been an equal 

division, was held not to be an illusory share. In Alexander t?. 2 Ve8,scn.640. 
Alexander, one-sixtieth to one-fifth. In Kemp v. Kemp, one 6Ves.849. 
one-hundred- and-ninetieth to one-third. In Butcher v. Butcher, 9 Ves. 382. 
one one-hundred-and-twenty-second to one-ninth. In Bax v. loib. 3i. 
Whitbread, one twenty-fifth to one-half. In Mocatta v. Lou* 12 lb. 123. 
sada, one-seventy-fifth to one-fiflh : and in Dyke v. Sylvester, one ib. 126. 
one-hundredth to one-ninth — were held not to be illusory.] 

74. A power of revocation and appointment cannot be dele- ^'^Sk'^"®^ 
gated to another ; whether the power relate to the land, or is 

only collateral to it ; for it is a maxim of law, that delegatus non 
potest delegare. 

IS. A husband, by his marriage articles and settlement had a J^K™™ ^' 
power of disposing by deed or will of a reversionary interest, to 2 Atk. 88. 
the issue of the marriage, in such proportions as he should think 
fit ; the husband by his will, reciting the power, delegated it to 
his wife, that she might dispose of the estate among the children 
in such proportions as she should think proper. Lord Hardwicke 
said, this must be considered as a power of attorney, which 
could only be executed bythe husband, to whom it was confined ; 
and was not in its nature transmissible to a third person. 

76. This doctrine is however confined to that part of the exe- f •!?/• ^y^^% 
eution of a power, in which the confidence and discretion is ex- 
ercised ; and does not extend to mere formal acts. In the case of 

the Attorney-General v. Scott, 1 Yes. S. 413. where a power was 
vested in trustees to elect a minister. Lord Hardwicke declared, 
that if the trustees had met, and agreed upon the person, they 
might make proxies to sign the presentation ; for where a trus- 
tee had a legal estate vested in him, he might make an attorney 
to do legal acts. And it has been held in practice, that where 
an estate is vested in trustees, upon trust to sell, with the usual 
proviso that their receipts shall be a suflScient discharge to the 
purchasers ; if the trustees themselves sell the estate, they may 
afterwards delegate the performing all such formal acts as may 
be necessary for completing the sale, and among others, that of 
signing the receipts, in their names, to others. 

77. Bat if a power be expressly given, to be executed by the Unless there 
donee, or his assigns ; an execution of it by an assignee will in words. 

such case be good. And a devisee will be considered as an ci^tnfra c.i9. 
assignee within the words of the power. 

p 2 
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78. A fine was levied of certain lands, to tbe i»e of T. for life, 
remainder to I. his son, and his heirs male of bis body, remainder 
to I., his executors and assigns^ for eighty years, and that he, 
and his assigns of the said term, should have full power and 
anthority to demise, Sec. for twenty-one years or three lives, 
rendering the ancient rent I. the son devised this term, and 
died without issue male: the devisee entered, made his exe- 
cutors, and died. The executors assigned over tiie term, with 
power to make leases : and the question was, whether the power 
annexed to the term for eighty years, was transferraUe, with the 
term, to assignees in law. The Court was of opinion that the 
power was well transferred, and had been good if reserved to a 
stranger ; but here it was annexed to an interest, and not merdy 
collateral, and the assignees might execute it The Court also 
conceived that assignees included assignees in law, as well as in 
fact : but that the tenant in tail having devised the term, the 
devisee was an assignee, and the power in the greatest strictness 
of acceptation was in^fieri, and consequently must go to fais eze* 
cutors, and by tbe same reason to their assignees. 

79. [When the power is equivalent to absolute ownership and 
does not involve any personal confidence, it may be execoted 
by attorney in the same manner as a conveyance of the fee aimfde. 

80. In like manner where an estate is limited to such uses as 
A. shall appoint, he may, and it is every day's practice, limit 
the estate to such uses as B. shall appoint. The power is equi- 
valent to an estate in fee simple, it is merely a species of owner- 
ship, and no delegation of a personal trust or confidence.] 

81. An instrument may in some cases take efiect, either as 
an appointment of a use, or as a oommon«law conveymiioe, 
where the person who conveys has a power of appointment, 
with an estate in fee simple in default of appointment, [die 
rule being that the instrument shall be construed either as an 
appointment of the use, or a conveyance of the interest, as will 
best effectuate the intention of the parties.] Thus in Sir E. 
Clere's case it was resolved, that where a feoffment was made to 
the use of such person and persons as the feoffi>r should appoint, 
and until appointment to the use of himself and bis heirs ; if in 
such a case the feoffor devised the land by will (having a power 
to devise it) as owner, without any reference to his power, it 
would pass as a devise, by the will, and not as appointed under 
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the power ; for the testator had an estate devisable in him^ and 
also a power to limit a use ; and he had his election to pursue 
whichever <^ them he chose. So that when he devised the land 
itself^ without any reference to his power, he showed his intention 
to pass the estate by his will, as owner of the land, and not to 
limit a use under his power. 

82. In a subsequent case Lord Hobart said, that where an Hob. 160. 
interest and an authority meet, if the party declare clearly his 

will to be, that this act shall take effect by his authority or 
power, there it shall prevail against the interest : for modus et 
amventio vincunt legem. And therefore in Sir K. Clere's case, it 
was agreed, that if the devisor had recited his power, and had 
relied upon that, all would have passed by express declaration 
of the party himself: nay more, though the party do not make 
an express declaration, yet if this act do import a necessity to 
work by his power, or else to be wholly void, the benignity of the 
law will give way, to effect the meaning of the party. 

83. This last proposition is founded on the determination in 6 Rep. 17 b. 
Sir E* Clere's case : in which it appeared, that C. H. being 

seised of three acres of land, held in capiie, made a feoffment in 
fee of two of them, to the use of his wife for life ; afterwards 
made a feoffment of the third acre, to the use of such person 
and persons, and for such estate and estates, as he should limit 
and appoint by his last will ; afterwards by his will he devised 
the said acre to A. B.in fee. It was determined, that as C. H. 
could not, as owner of the land, devise any part of the residue by Cross v. 
his will, therefore the will operated as an appointment under the infm, c.'i9. 
power ; for otherwise it could have no effect. 

84. By the settlement made on the marriage of Thomas and Cox v. Cham- 
Elizabeth Cox in 1777, a power of revoking the uses of the set- ^x. 
tlement, with the consent of the trustees, was given to Cox and 

his wife ; so as before such revocation, they should convey and 
assure other lands of equal or better value, in lien thereof, to the 
same uses* By indentures of lease and release, dated in 1784, a 
capital messuage and other premises were conveyed to a trustee 
and his heirs, to hold to him and his heirs, to the use of such 
person or persons, and for such estate or estates, interest or in- 
terests, and with, under, and subject to such powers, provisoes, 
and agreements, as Thomas Cox should by deed or writing under 
bis hand and seal limit and appoint ; and in default thereof, to . 
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the use of the said Thomas Cox, his heirs and assigns. In 
1792, Thomas Cox entered into a contract to sell the estates 
comprised in the settlement of 1777 ; and by indentures of lease 
and release dated in 1 792, Thomas Cox, in pursuance of all 
powers in him vested, did, with the consent of the surviving 
trustees in the marriage settlement, grant, bargain, sell, alien, 
release, and confirm, limit, declare, and appoint ; and the said 
Thomas Cox did, with the like consent and approbation, convey 
and assure to the said surviving trustees, their heirs and assigns, 
the said capital messuage comprised in the indenture of 1784 ; 
to hold to them, their heirs and assigns, to and for the same 
uses, trusts, intents, and purposes, as were declared in the settle- 
ment of 1777. Thomas Cox and his wife revoked the settle- 
ment. Some doubts having arisen upon the title, with respect 
to the value of the substituted estates, and also upon the suppo- 
sition that the indenture of August 1792 was intended to operate 
as an execution of the power, and therefore it was doubtful whe- 
ther the legal estate did not vest in the trustees, in which case the 
T*V ^^'%l' ^®^ declared thereon would be void at law, and good only as 

trusts m equity, the purchaser dechned to complete bis con- 
tract : upon which a bill was filed against him for a specific 
performance, and the usual order was obtained, referring it to 
the Master to inquire whether a good title could be made* The 
Master reported, that the substituted estates were of greater 
value than the estates comprised in the marriage settlement; 
and that the plaintiff could make a good title to the estates com- 
prised in the agreement. Exceptions were taken to this report, 
and in support of them, it was observed, that Thomas Cox, in 
the release of 1792, used words applying to the conveyance of 
an estate in fee simple, and also to the execution of a power of 
appointment : such a union was very unapt and improper ; but 
the instrument, though inaccurate, amounted to a complete exe- 
cution of the power : then the other words, importing the con- 
veyance of an interest, were completely inoperative. Considering 
it then as the execution of a power, the necessary effect of it 
was, to vest the legal estate in trustees ; and then the objection 
arose, the estates of the persons beneficially interested being 
merely equitable, in which respect there was a material devia- 
tion from the settlement, which vested the legal estate in the per- 
sons beneficially interested. In answer to this objection it was 
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said, that the only question was, whether the deed of 1792 ope- 
rated as a conveyance by lease and release, or as the execution 
of a power ? The whole objection rested upon this, that it must 
operate as the latter : but where a man has an interest, and also 
a power, and does an act which may be either a conyeyanee of 
the interest, or the execution of a power, it shall be referred to 
his interest, and not to his power. Sir E. Clere's case was an 
authority expressly to that point. This was a conveyance to the Ante, •. 83. 
uses of the marriage settlement, and that conveyed the legal 
estate to the cestui que use. The instrument was certainly 
more proper for the conveyance of an interest, than for the exe- 
cution of a power. The words of appointment were thrown in 
generally by the conveyancer, and were quite superfluous : the 
party had no intention of executing the power. The Court al- 
ways makes the deed operate according to the intention, if by 
law it may. The intention was declared to be, to vest the 
estate in trustees, to the uses of the marriage settlement : there 
was no room therefore for the presumption that the intention 
was merely to execute the power, not to convey an interest ; 
that presumption was in opposition to the deed, which went to 
declare that the estate vested in them, and was to enure to the 
uses of the settlement : it did not begin with words of appoint- 
ment, but with those importing conveyance. The order in which 
the words appeared, concurred with the form of the instrument, 
to show that the first words in order were intended to be the 
operative words : be threw in the words of appointment, if neces- 
sary, meaning to make use of all the powers that were in him. The 
deed did not recite the power particularly, but was in pursuance 
of all powers. But if the legal estate was vested in trustees, 
yet the proviso in the settlement was substantially complied 
with ; for the estates were in equity in the persons entitled un- 
der the settlement, and they could come into Chancery for the 
legal estate whenever they thought fit. 

Sir R. P. Arden, M. R. — '^ The plaintiflT having entered into 
this contract, has conveyed the substituted estates by the deeds 
of 1792, in pursuance of all powers in him vested, and contain- 
ing words both of conveyance and of appointment. This was 
preparatory to the revocation of the uses of the settlement, and 
to enable the plaintiff and his wife to revoke them under the 
power. The question is, whether, under this deed, there is a 
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good execution of the condition in the proviso; or in other 
words, whether by the deeds the plaintiff had legaUy conveyed 
to the trustees in the settlement this other estate ; exactly in 
the same manner, and to the same uses, as the estate comprised 
in the settlement. The objection is entirely technical, and cer- 
tainly very nice, and I think a little too refined ; though an ob- 
jection of that sort certainly may be fairly made ; and I will not 
find fault with a purchaser for taking the opinion of the Coort 
upon it, if gentlemen of great character really state it as a fair 
ground of objection. The objection arises from the mode in 
which the estate substituted was conveyed to the fdaintiff, 
which was to the use of such person or persons, and for such 
estate or estates^ interest or interests^ and with, under, and sub- 
ject to, such powers, provisoes, and agreements^ as he should, 
by deed or writing under his hand and seal, limit, dedare, or 
appoint ; and in default thereof, to the use of him, his heirs and 
assigns. This therefore was vested in him at the time of the 
substitution ; and the mode which he takes for that purpose is, 
not by expressly declaring that in pursuance of the power he 
appoints, but by this conveyance of lease and release ; in which 
he uses words that cannot at all &pply to the power ; and as be 
had both a power and an interest, it is now said, loinvalidiite the 
deed, the Court must say he did this in execution of his power 
only, and not to convey bis interest ; that it must be referred 
only to the power, though the trustees are in possession by vir- 
tue of the lease, which was perfectly nugatory, if he meant only 
to execute his power. That is going out of the way to raise ob- 
jections, which the Court is in the habit of very much discou- 
raging. I will not determine whether it would not have been a 
fatal objection, if it had been an execution of the power, vesting 
a trust estate, instead of the legal estate under the setdement ; 
unquestionably it would be so at law. 

I am clearly of opinion, upon every principle upon which the 
Court acts with regard to the construction of conveyances, that it 
would be monstrous in this case to hold that where there is a 
power, and an interest, and the act being equivocal, it is doubt- 
ful whether he acted under the one or the other, the Court should 
Vide 7 Ves. adopt that which would defei^t the instrument. But this case 

coo 

10 Ves. 257. S^^ further, for the act is not equivocal ; the party has made use 

of words that have no reference to the execution of a power* 
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I am of opinioDi therefore, that this is an exceedingly good 
title. 

86. [The case of Roach v. Wadham would seem to be in op- 6 Eut. 289. 
position to that of Cox v. Chamberiain, though in each case the 
Court professed to decide upon the intention. In the fi^nmer 
case, an estate was conveyed to one Coates, his heirs, and 
assigns, to hold unto the said Coates, his heirs, and assigns, to 
the ose of such person or persons, for such estates, &c. as Watts, 
the purchaser, should, by any deed or deeds, writing or writings, 
under his hand and seal, to be by him duly made and executed, 
in the presence of, and attested by two or more credible wit- 
nesses ; or by his will, 8lc. limit, direct or appoint, give or derise, 
the same. In default of such direction, 8cc. to the use of Watts, 
bis heirs, and assigns, for ever. By this deed a perpetual rent 
was reserved to the vendors, and Watts covenanted with the 
vendors for payment of it. Afterwards, by indentures of lease 
and release, Coates (by direction of Watts) did (according to his 
estate and interest) bargain, sell, and release ; and Watts did 
grant, bargain, sell, alien, release, ratify, and confirm ; and also 
limit, direct, and appoint the estate in question, and ali his estate, 
right, Sfc, therein, unto Wadham and Stevens (purchasers of the 
estate), and Powell, a trustee, to bar dower ; to hold unto Wad- 
ham, Stevens, and Powell, their heirs and assigns, to the.use of 
Wadham, Stevens, and Powell, and the heirs and assigns of 
Wadham and Stevens, for ever, as tenants in common, in trust 
as to the estate of Powell, for Wadham and Stevens, their heirs 
and assigns, as tenants in common, subject to the perpetual rent. 
And covenants were inserted from Wadham and Stevens, to 
Watts, to pay the rent and indemnify him from it ; but Wad- 
ham did not execute the deeds. 

The question was, whether the estate conveyed to Wadham 
and Stevens, and their trustee, was derived out of the interest of 
Watts, so as to make them liable in an action of covenant for 
the rent, as his assignees ; or whether the estate took effect under 
bis power ; in which case, it was admitted they were not bound 
by the covenants entered into by Watts. 

It was decided that the instruments operated as an exercise of 
the power; and, consequently, that the purchasers from Watts 
were not liable to an action of covenant for non-payment of the 
perpetual rent. The Court said — '' It ought to appear very 
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clearly from the deeds, that the conyeyance or the coTenants 
therein, could not take effect unless it operated as a conveyance 
out of the interest, and not by way of appointment, in order to 
induce the Court to determine, that where the trustee to uses in 
a conyeyance releases to a purchaser, it shall not operate as an 
appointment. Had it been the intention of the parties that the 
estate which Wadham was to take, should be derived out of the 
interest which Watts had, it would have been wholly unneces- 
sary that Coates should have been a party to the deed ; his being 
made a party to it, shews that something was to be taken by way 
of appointment; and if any thing, there is nothing from whence 
there can be collected an intention that less than the whole 
should pass by those means ; the reason for which is obvious, as 
it might prevent such objections to the title as might be made, 
if it were derived immediately from Watts." 

3 BiDg. 179. 86. In the late case of Wynne v. Griffith, an estate had been 

limited to such uses as H. Roberts, and his wife Mary Roberts, 
and Catherine Roberts, should appoint. In default of such ap- 
pointment, to such uses as the other three, in case they should 
survive Catherine Roberts, should appoint. In default of such 
appointment, as to part, to Catherine Roberts, for life, and as to 
all (subject to her life-interest in part), to such uses as H. Ro- 
berts should appoint ; and in default of appointment, to htm in 
fee. All the four joined in a marriage-settlement by lease and 
release; and by the release, they granted^ bargained, sold, 
released^ and confirmed, directed, limited, and appointed unto 
four other persons (in their possession by virtue of the lease for a 
year. Sic.), the estate in settlement, to hold the same to them, 
their heirs, and assigns, to the same uses, &c. as the estate then 
stood limited to, until the marriage ; and after the marriage, to 
uses in strict settlement, with regular limitations to the trustees 
to preserve contingent remainders, and with a limitation of a term 
of 500 years to them. It was held, that the last-mentioned deed 
operated as a conveyance of the interest ^ and not as an executifm 
of the power. 

&ig. Pow.318. 87. Upon this case. Sir Edward Sugden justly observes, that 

Catherine Roberts and H. Roberts could convey the fee without 
reference to the power, and that neither of the powers could be 
executed without the concurrence of both or one of them ; and 
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consequently, after the conveyance of their estate, the. powers 
never could be executed. The intention required that the deed 
should not operate as an exercise of the power in the four, be- 
cause the old uses, until the marriage, would have changed their 
character and become merely equitable, and the intended uses, 
after the marriage, would also have been equitable. As, there- 
fore, two of the conveying parties had the fee in them, the deed, 
in favor of the intention, was held to operate as a conveyance of 
the interest. Upon the case coming on at the Rolls upon the 
certificate of the Court of Common Pleas, it was argued that, by 
giving effect to the instrument as an execution of the power, H. 
Robert's wife might have become dowable, contrary to the in- 
tention ; and thereupon a case was sent to the Court of King's 5 Bar. & Cress. 
Bench, who concurred in the judgment of the Court of Common i kIus. 283. 
Pleas ; and upon the case coming back again, the purchaser was 
decreed to specifically perform the agreement.] 

88. It is now the usual practice, where a person has a power 
and an interest, for him to make an appointment in pursuance of 
his power, and in the same deed, by a new witnessing part, to 
convey the lands by lease and release. 

89. With respect to the effects attending the execution of a Effects of the 
power, it has been stated that where a power is executed, the ^v^.^*^ 
former uses and estates cease, and a new use springs up to the TnSr^^'^* 
appointee, which is derived from the seisin of the releasees or 
trustees, to which the statute immediately transfers the posses- 
sion, and by that means the appointee acquires the legal estate, 
without entry or claim. 

90. Although estates arising from the execution of powers i lost 379. b. 
owe their commencement to the deed of appointment ; yet the 

appointee under the power does not derive his title from the i 

appointor, or out of the estate whereof the appointor is seised, 

but comes in directly under the conveyance by which the power ' 

was created ; and the uses created by the appointment being, in 

order, prior to the uses limited by the original conveyance, which 

only take place in the mean time, and until the appointment is 

made, such new uses precede them ; and the appointment ope- 2Ves.s.78. 

rates by relation from the time when the original conveyance was ]^^^^ ^' 

excuted, just as if the estate created by the appointment had 7T. R.342. 

been actually limited in such original conveyance. ' j 
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91. It fellows that ft right to dower may be defeated by the 
Ravv.Puoe, ezeoution of a power. This was longdoabted, bat has been 

fiefeupf^cb!"** "^^^^y *®^^«^ ^y » determination of the Court of King's Bench 
13. s. 8. on a case sent thore by the Vice Chancellor. 

92. [Consistently with the decision in Ray v. Pung^the Court 
10 B. u Cr. of King's Bench determined in the later case of Doe v. Jones, 

that the lien of a judgment creditor was defeated by an execu- 
tion of the power. In that case an estate was conveyed in 
1826^ to such uses aa A. should by deed appoint, and in default 
of appointmoit to him for life, with the usual limitationa to bar 
dower. A judgment had been entered up against A. in 1822, 
at the suit of B. By indenture* dated in March, 1827^ A. in 
execution of the power of appointment reserved by the deed of 
1826, appointed the estate to C. a mortgagee, for 600 years, to 
commence immediately, for securing 4000/. and interest. In 
December, 1827, the judgment creditor sued out a writof e/lqgi^ 
upon his judgment. Lord Tenterden, C. J. held that the Ken 
of the judgment creditor was defeated by the appointment to 
the mortgagee*] 

93. An appointment in pursuance of a power operates under 
the statute of uses, not as a conveyance of the land, but as a 
substitution of a new use, in the place of a former one : from 
which it follows, that if an appointment be made under a power 
to A. and his heirs, to the use of B. and his heirs ; it is a limit- 
ation of a use upon a use ; consequently B. only takes a trust 
estate. It is therefore the [correct] practice, where an appoint- 
ment is made to particular uses, to appoint the lands, not to 
trustees, to the uses intended, as in the case of a release, but at 
once to the particular uses intended. 

94. Where a person settles his estate to the use of himself for 
life, remainder over, reserving to himself a power of revocation 

Host. 218 b. ^^^ executes his power [by a general revocation] he becomes 
1 Rep. 174 a. immediately seised of his former estate, without any entry or 

claim : because, as he is already in possession, he cannot enter 
on himself; and the revocation is stronger than any claim 
can be. 
Idem. d^* I^ was resolved in Digges's case, that other uses might 

be limited or raised in the same conveyance by which the former 
uses were revoked ; for inasmuch as the ancient uses cease, 
ipso facto, by the revocation, without claim or other act ; the 
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law will adjudge priority of operation of one and tbe same 

deed, although it be sealed and delivered at one and the same 

instant : therefore, in construction .of law, it shall first be a FitzwiUiam's 

re?ocation and cesser of the ancient uses, then a limitation and 

raising of the new ones : for the best construction of the statute 

of uses was, to make them subject to the rules of the common 

law: according to which, if two acts were done by one and the 

same means, and took place in one and the same instant, the 

law would so ccmstme diem, that that act should be taken to 

precede, which would give efficacy to the entire instrument. 

96. The execution of a power will not however defeat an Will not defeat 

* a pnor eitate. 

estate, previously created by the person who executes it. 

97. An estate was limited, in consideration of marriage, to A. Goodright v. 

, Cator, Doug. 

for life, &c.y and a power was given to A., with the consent of 477. 
the trustees, to revoke all the uses. A. conveyed away his life 
estate, for securing an annuity, to a person for ninety-nine 
years, if he should so long live ; and afterwards, with the con- 
sent of the trustees, he revoked all the uses of the settlement. 
It was resolved that this revocation did not affect the estate 
granted, for securing the annuity. 
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CHAP. XVIII. 
Where Equity will support a defective Execution of a Power, (a) 



Sect 1. 1. Epdiy mU n^pport a de- 
fecHve Execution qf a 

S. Infaoimr qfa Wife, 
9. In/aiwmr </« Hutbtmd. 
12. In fav&ur of Children. 

15. ThoMgh provided for. 

16. In favour of Creditorg. 



Sbct. 17. And qf Purduuers for a 
valuable Consideration. 
20. But not for Vobmteera. 
22. Or where there is Fraud. 

24. Where a eomjpiete Execution 

is prevented hy Accident. 

25. A Non-execution tciU not be 

supplied. 



Section I. 

Equity will top- We have Seen that the courts of law construed powers strictly^ 
mcutionofa c^nd required that^ in the execution of them, every circumstance 
power. prescribed should be complied with ; but the courts of equity 

have assumed a jurisdiction in cases of this kind, and supplied 
a defective execution of a power in several cases : — I. Where 
there has been a consideration ; as for securing a jointure to a 
wife, or a sum of money to a husband ; or making a provision for 
younger children, or for payment of debts; and no better on the 
other side. II. Where there is any fraud ; or the party is guilty 
of any deceit or falsehood, by which the execution is prevented ; 
for the person in remainder shall not take advantage of his own 
wrong. III. Where a complete execution is prevented by acci- 
dent ; for it would be unconscionable in the remainder-man to 
take advantage of these, provided the person having the power 
does all he can towards its execution. 

2. It has been determined in several cases that a covenant, in 
marriage articles, to settle a jointure, under a power, on an 
intended wife, should be deemed a good execution of the power, 
because a wife is considered, in equity, as a purchaser for a 



In favour of a 
wife. 



(a) [Upon the subject of this chapter, see Sog. Fow. ch. 4. p. 355. ed. 5. Vide sup. 
p. 206. s. 14. n.] 
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valuable consideration of her jointure ; or of whatever else is 
stipulated, before marriage, for her benefit. 

3. Lord Clifford being tenant for life, with power to make a P«>«1 *-.»«'- 

^ * liogton, cited 

jomtureyuot exceeding 1000/ a year, covenanted on his marriage 2P.Win8.229. 

with Lady A. Berkeley, to settle lands of 1000/. a year on her ; *™* 

and accordingly after the marriage he settled part of the pre^ 

mises within the power on his lady for life, with a covenant that 

they were of the yearly value of 1000/. and afterwards died : 

but these lands being only of the yearly value of 400/., on a 

bill brought by the widow, there being lands of 1000/, a year 

within the power, it was decreed, that a commission should be 

awarded to add lands to those formerly settled, so as to make up 

1000/. a year. 

4. A tenant for life, with a power of appointing a jointure of p®^*^! ^' 
100/. a year, appointed 100/. a year to his wife for her jointure, 2 Fraem. 256. 
out of a particular estate ; and covenanted, in case the value 

should be defective, to make it up out of his other estate. The 
estate being defective, the widow brought her bill to have it 
supplied out of the other estate. A decree was made accord- 
ingly ; and it was held by the Lord Keeper, and the Master of 
the Rolls, that whenever a conveyance is made upon a good 
consideration, if there be any defect in the execution of it, the 
Court of Chancery has always supplied the defect, particularly 
in the case of a power, as where any circumstances were omitted 
in the execution of it : and one reason given was, because the 
circumstances were imposed only that the party might not be 
surprised in the execution of it ; and it was further held, that 
pajrment of debts, provision for a wife and children, marriage, 
or purchases, were considerations for which the Court had sup- 
plied such defects. 

5. Gregory Alford settled land on himself for life, remainder A'^^'^^M!?"*' 
to his wife for life, remainder to his first and other sons in tail, 230. 
remainder to Francis Alford for life, &c. ; with power to Francis 

Alford, after the death of Gregory and his wife, or any after- 
taken wife of Gregory, to settle so much of the premises, not 
exceeding 100/. a year, in jointure to a wife. Francis Alford, in 
the lifetime of Gregory, covenanted, in consideration of marriage, 
to settle lands of 100/. a year upon his then intended wife ; and 
afterwards Gregory Alford and his wife died without issue; and 
then Francis Alford died without issue, whereby the premises 
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went to the remainder-man. The widow of Francis Alford, 
having brought her bill against the remainder-man, to make 
good the jointure ; it was decreed by Sir John Trevor, M. R., 
on considering many precedents, that the covenant to make 
this jointure was a good execution of the power; and that the 
wife was well entitled to the 100/. a year« and to all the arreais 
from her husband's death. 

It is obssrvable, that Francis Alford entered into this covenant 
in the lifetime of Gregory, so that it might be reckoned a sort 
of strain to call this an execution of the power, before the very 
commencement thereof; but it showed how much the powers 
and the execution of them were favoured, when for a valuable 
consideration. 

Covenby v. 6. Lord Coventry beine tenant for life under his father's will, 

Covcotrv 

Max. in £q. with a power, by any writing under his hand and seal, to settle 
* ™^' ' any part of the estates comprised in the will, not exceeding 500Z. 
a year, on any woman he should marry, for her jointure ; so 9s 
such wife brought a portion equivalent to such a jointure. Lord 
Coventry, in consideration of a marriage, and 10,000/. portion, 
by articles previous to the marriage, covenanted with trustees, 
according to the power given to him by his father'a will, or other- 
wise, to settle lands cf the value of 500/. a year upon his in- 
tended wife, as her jointure. The marriage was solemnized ; and 
soon after Lord Coventry went to his country seat, and gave the 
articles to his steward, with directions to look over his rental, 
and find out an unincumbered part of his estate to settle as a 
jointure. A part of the estate being fixed upon, and a particular 
made thereof, a settlement and appointment of it was accord^ 
ingly drawn and engrossed, and left with Lord Coventry's stew- 
ard for execution : from various accidents the execution of this 
deed was delayed, and Lord Coventry died without having exe- 
cuted it On a bill brought by the widow against the remainder- 
man, under the will, and the personal representatives of Lord 
Coventry, the principal question was, whether the covenant con- 
tained in the marriage articles should be deemed a good execu- 
tion of the power in equity. 

Lord Macclesfield, Sir Joseph Jekyll, M. R., Baron Price, and 
Baron Gilbert, were clearly of opinion, that the covenant con- 
tained in the marriage articles operated, in equity, as an execu- 
tion of the power ; and a charge and lien on the remainder. 
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And the Court declared, that the deed of settlement having been 
prepared and engrossed by the direction of Lord Coventry, the 
same ought to be taken to be a specification of the lands to be 
settled on the plaintiff; and the lands therein mentioned ought 
to be bound thereby, and by the marriage articles, although the 
said deeds of settlement were not actually signed and scaled by 
Lord Coventry. 

7. A power expressly directed to be executed by deed, will in 
equity be deemed to be well executed by a will, where it is in 
favour of a wife. 

8. A husband, by virtue of a settlement made upon him by an Toilet r. Toilet, 
ancestor, was tenant for ufe, with remainder to his first and other 

sons in tail male, with a power to the husband to make a join- 
ture on his wife, by a deed under his hand and seal. The hus- 
band having made no provision for his wife, and being in the 
Isle of Man, by his last will, under his hand and seal, devised 
part of the lands within the power to his wife for her life. It 
was objected, that this conveyance, being by a will, was not war- 
ranted by the power, which directed that it should be by deed ; 
and a will was a voluntary conveyance, and therefore not to be 
aided in a court of equity. But Sir Joseph Jekyll said, this was 
a provision for a wife who had none before ; and within the same 
reason as a provision for a child, not before provided for. And 
as a court of equity would, had this been the case of a copyhold 
devised, have supplied the want of a surrender ; so where there 
was a defective execution of a power, either for payment of debts, 
or provision for a wife or children unprovided for, he would 
supply any defect of this nature. The legal estate being in Holt v. Holt, 
trustees, they were decreed to convey an estate to the widow for ' 
life, in the lands devised to her by her husband's will. 

9. A court of equity will also supply a defect in an appoint- J„J^nd[°^* 
ment made by a woman in favour of an intended husband. 

10. A copyhold estate was surrendered by C. Layer and Eliza- p^^r.y* ^^I' 

^^ 1 2P. Wnis.623. 

beth his wife, to the use of Elizabeth for life, and afterwards to 
such uses as she, by any writing, or by her last will, attested by 
three witnesses, should appoint. Upon the death, of C. Layer, 
Elizabeth did, by deed or writing attested only by two wit- 
nesses, upon a marriage agreed to be had between her and one 
Cotter, covenant to surrender the premises, to the use of her in- 
tended husband and herself, and the heir of Cotter ; who cove- 

VOL. IV. Q 
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Sergeion «• 
Sealey, 2 Atk. 
412. 



Iq favour of 
children. 



Sarth or Garth 
V. Blanfr^, 
Gilb. R. 166. 
S.C.citedlStr. 
603. Kq. Ca. 
Abr. 659. 
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nanted oil his part to settle an annuity of SOL a year on the said 
Elizabeth for life. It was objected, that these articles by Eliza- 
beth Layer, to settle the copyhold premises on her second hus- 
band, were attested by two witnesses only, so not pursuant to 
the power, and consequently Toid. But Lord King said, these 
articles being for a valuable consideration, namely, that of mar- 
riage, though not in strictness pursuant to the power, he should 
supply the want of circumstances ; in the same manner as he 
would the want of a surrender. 

11. William Pitt married Mrs. Speke, and by the marriage 
articles it was covenanted, that if there should be one son only, 
and no younger children, and the wife should survive the hus- 
band, she should have the power of disposing of 4000/. by deed 
or will, executed in the presence of three witnesses, to any per- 
son she should appoint ; and this sum was to be charged upon 
the real estate of the husband. Mr. Pitt died, leaving only one 
son, and Mr. Speke married the widow ; but before her second 
marriage, she, by articles executed in the presence of two wit- 
nesses only, Appointed the sum of 2000/. out of the 4000/., to be 
for the use and benefit of her intended husband, during the co- 
verture. 

Lord Hardwicke said, the question was, whether the articles 
entered into upon Mrs. Speke's marriage with Mr. Speke 
amounted to an appointment within the power. He was of opi- 
nion, that it was a good appointment of 2000/. for the benefit of 
Mr. Speke : and notwithstanding it was insisted that it was a 
defective appointment, because there were only two witnesses, yet 
the Court of Chancery would supply the defect, where it waa 
executed for a valuable consideration ; much more where it was 
an execution of a trust only : and though the appointment was 
inaccurately expressed, and in an informal manner, it should still 
amount to a grant of the 2000/. to Mr. Speke. 

12. A covenant will, in equity, be deemed a good executi(m of 
a power, where it is entered into for the benefit of younger 
children ; because parents are under a moral obligration to pro- 
vide for them. 

13. A person settled lands to the use of himself for life, and 
then, as to part, to his wife for life, for her jointure, then to the 
issue male of his own body, with several remainders over ; with 
a proviso, that if he should have any younger children, it should 
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be lawful for him, by deed or will, executed in the presence of 
two or more credible witnesses, to limit and appoint any of the 
said lands, except those limited in jointure, to such persons and 
for such estates as he should think fit, for raising 500/. a piece 
for younger children ; to be paid at such times, and in such 
manner, as he by such deed or will should declare ; and cove- 
nanted to do accordingly. The person to whom this power was 
given died, leaving several younger children ; but did not make Sneed v. Sneed, 

• ^ —. 111. 1 1 Amb. 64. 

any appointment. Decreed, that this was a charge upon the 
lands, and bound the issue in tail ; the covenant being looked 
upon as an execution of the appointment, in pursuance of the 
power. 

14. A. having a power to charge lands with 7000/. for younger Parker v. 
children,'by any writing under his hand, attested by three wit- lo Mod. 467. 
nesses, did, in fear of sudden death, and being absent from home, ^**^" ^' ^^' 
and so not being able to have a sight of the deed in which this 

power was contained, by a paper attested by two witnesses, 
charge his estate with 8000/. instead of 7000/. for his younger 
children. The Court of Chancery supplied the defect for the 
7000/. 

15. Lord Hardwicke has said, that in cases of aiding the de- Though pro- 
fective execution of a power, either for a wife or child ; whether 

the provision has been for a valuable consideration or not, has 
never entered into the view of the Court. But being intended 
for a provision, whether voluntary or not, has been always held 
to entitle the Court of Chancery to give aid, to a wife or child, 
to cany it into execution, though defectively made. Neither is 
it material that a wife or child who comes for the aid of the 
Court, to supply a defective execution of a power, must be en- 
tirely unprovided for. The general rule that the husband or 
father are the proper judges what was the reasonable provision 
for a wife or child, was a good and invariable rule. And when a 
father had done any thing extravagant, the Court did not break 
through the general rule, when they set it aside, but went upon 
a collateral reason, that this extravagant provision, either for a 
wife, or one child only, was a prejudice and injury to the rest of 
the family ; and that one branch ought not to be improperly pre- 
ferred, to the ruin of the rest. 

16. It was laid down by C. J. Treby, in Bath and Montc^e's in favour of 

- . r ' creditors. 

case; that where a person, havmg a power of appointment, exe- 3 Ch. Ca. 68. 

q2 



Ante, c* 15« 



An. 2 Freem. 
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cuted it for the payment of bis debts, but the circumstances of 
Pollard v. the power were not exactly observed, there should be relief in 

S Omu 98.^^' equity ; because payment of debts was a most conscientious 
u*!*^***;,, ^ thing, and fit for a court of conscience to take care of, and see 

Holmes, 9 Mod. ° 

485. performed ; and the precedents had all gone that way. 

And of pur- J 7, Purchasers for a valuable consideration have always been 

chasers for a . ^ •' 

valuable coo- favoured in equity ; for there the substantial part of every con- 
2Freem.256. tract is the Consideration, and for that the right is transferred. 
Fothereili * '^ ^^^ being a rule in equity that what ought to have been done 

is considered as actually done, the Court of Chancery will, upon 
that principle, supply any defect in the execution of a power, 
where there is a valuable consideration. 

18. It has been generally understood, that equity would not 
support a defective execution of a power of leasing against a 
remainder-man. It is however said, by Sir J. Trevor, M. R., 

bug.Pow.38i. that where a lease is voluntary, there, if it be not good at law, 

fitc. Campbell ..i. . « ,. -n •/» t • » 

V. Leach, lb. it shall not be made good in equity. But if a lease is made to 
PP*" *^* a tenant at rack-rent without fine, which is voluntary ; yet, if 
the tenant has been at any considerable expense in building or ^ 
improving, equity will supply the defective execution of the 
power. 

19. In modern times a lessee at rack-rent has been con- 
7 Term R. 480. gidered as a purchaser for a valuable consideration. And Lord 

Shannon v. "^ . . 

Kenyon has laid it down, that a lease being granted for a valu- 
able consideration, and merely defective in point of form ; a 
court of equity would interfere, and direct a proper lease to be 
granted. 

20. It should however be observed, that courts of equity will 
give no assistance, where both parties are volunteers. For where 
the question, as to the execution of a power, lies between an ap- 
pointee under a power, without consideration, and a remainder- 
man, the latter, having a vested interest, will be clearly entitled 
against the former ; unless the appointee can show that the re- 
inainder-man is devested, by actual execution of the power, in 
due form. 

21. In the case of Sergeson v. Sealy, the widow of Mr. Pitt 
made a voluntary disposition of 2000/., the remainder of the 
4000/. And Lord Hardwicke said, that this was not an ap- 
pointment for a valuable consideration, but only a voluntary 
disposition ; and therefore, as the will under which it was 



Bradstreet, 
1 Scho. & 
]>efroy, 52. & 
see Willes 176. 
13 Ves. 676. 

But not for 
volunteers. 



Ante. 8. 11. 
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given^ was not executed in the presence of three witnesses^ it 
had not pursued the power, and consequently was a void ap- 
pointment. 

22. As one of the principal objects of a court of equity is to Or where there 
relieve against fraud and deceit, it has been long established 3Cha.Ca. 87. 
that where a party interested prevents a strict compliance with 

the circumstances required in the execution of a power, from 
immoral motives, there, if the person, who has the power, does 
any act that plainly evinces his intention to execute it, such act 
will, in equity, be deemed a good execution of it. 

23. Thus, where the remainder-man gets the deed into his Gilb. Cha. 306. 
possession, and will not allow the tenant for life to have a sight 

of it: there the tenant for life may execute conveyances, and 
though he does not pursue the terras of the power, yet 
equity will relieve, even in favour of a volunteer; because 
the remainder-man shall not take advantage of his own wrong, 
by withholding from the tenant for life the sight of his power. 

24. Another object of a court of equity is, to relieve against Where a com-. 

• ii r-j4. ' r ri^ -xi- plcre execution 

all manner of accidents, even m favour of volunteers ; it bemg fs prevented by 
unconscionable for a remainder-man to take advantage of them, ^cc**^*"**- 
It was therefore agreed, in Bath and Montague's case, that if a c^***'Si ^^' 
person made a conveyance with a power of revocation, by a deed 
executed in the presence of four privy-counsellors ; and he was 
sent by the King to Jamaica, where that circumstance could 
not possibly be complied with, equity would support a revocation 
without it. 

26. Although a court of equity will, in many instances, aid a A non-execu- 

. ^ . . n .„ . . , tionmllnotbe 

defective execution of a power, yet it will never interpose m the supplied. 
case of a non-execution of a power; which always leaves it to 2P.Wms.490. 
the free will and election of the party to whom the power is 
given, either to execute it or not. For which reason equity will 
not say he shall execute it, or do that for him which he does not 
think fit to do for himself. And the intervention of death be- 
tween a man's resolving to execute a power, and his actually 
executing it, is not of itself, even in cases where the act is of 
such a nature as a man is under an obligation to perform, a 
ground for the interposition of a court of equity in favour of Arundell v. 
the person intended to have been benefited by the doing there- 2 Vern. 69. 

• 3 Pha fa 70 

of, although some steps be taken towards completing such in- 
tention. 
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tof Finc^273 ^* ^* having a power of revocation, by any writingr under 

1 Freem. 308. bis band aod seal, and being desirous to provide for bis 

daughters, prepared notes in writing, which be declared should 
have the effect of his last will, and which be called instruments 
for bis counsel to draw up his last will in form. His counsel 
drew a writing, and had the same engrossed, leaving blanks for 
the names of the trustees. A. died without executing this will. 
A bill being exhibited by the daughters, for the portion given 
them by these instructions, an issue was directed to try whether 
these notes were part of the last will of A., and a verdict was 
given that they were a will ; whereupon the Court decreed them 
to be a good execution of the power* 

bT^cM.^^s. ^^' ^^* Fonblanque observes, that this case has been cited to 

prove that a non-execution of a power will be aided in equity; 
but that it is clear from the circumstance of directing an issue 
to try whether these notes amounted to a will, that the Court 
did not think the accident of the father's death, before be had 
completed his intent towards his younger children, a sufficient 
foundation for relief; it therefore directed a trial to ascertain 
whether these notes were a will ; and it being found that they 
werci the question then was reduced to this, whether the Court 
could relieve the younger children, in respect that the will 
wanted circumstances which were required by the power to at- 
tend the execution of it ; which, as between the younger children 
and the heir, it certainly would do ; the case being, by the ver- 
dict, a case of a defective execution only. 

Piggou V. Pen- 28. A married woman havine: a power of revocation and ap- 

nce. Com. Rep. i ■ • . i » 

250. pomtment, and being sick, wrote a letter to her attorney who had 

Cba.471. drawn her settlement, desiring he would prepare a deed whereby 

she might give the inheritance to her niece, and on the back of 
the letter it was written that the attorney should keep it a secret 
The attorney, however, communicated this letter to the husband, 
and several days intervened, during which the attorney swore 
that he did not propose any method to the husband, or use any 
means, to prevent the revocation. The question was, whether 
this letter amounted to a revocation in equity ; and it was de- 
creed that it did not. 
Vera. 465« 29. In the case of Lassells v. Lord Cornwallis, Lord Keeper 
Wright said, ..the Court of Chancery had not gone so far, as 
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where a person bad a power to raise money, if be neglected to 
exercise that power, to do it for him ; although he thought it 
might be reasonable enough^ and agreeable to equity, in favour 
of creditors. But in a modern case, it was held, that where a 
person bad a power of charging lands with 2000/. which he 
never executed, the power could not be considered as assets for 
payment of debts. 

30. By the settlement made between Sir John Coghill and his Holmes v. 
son^ certain estates were limited to him for life, with a power to 499. ' 
charge them with the payment of 2000/. Sir J. C. having died 

in debt, his creditors contended that this sum was assets, for 
payment of his debts. 

Sir W. Grant, M. R., declared that the power not having been 
executed, the money could not be raised. 

Upon an appeal. Lord Erskine said the general question was, 12 Ves. 206. 
whether the sum of 2000/. which Sir J. C. had power to raise, 
was to be considered as assets. The first ground upon which 
that might be maintained was, that ji£5 disponendi was to be 
considered as property itself. If there was no case directly in 
point, the result of the authorities was, that a general power of 
disposition, not restrained as to the objects, or the mode, was in 
effect property: the distinction between power and property 
being, that the former was subject to some restraint, either as to 
the objects, or the mode of disposition ; the latter consisting in 
general and unconfined dominion. Secondly, There was no doubt, 1 Cox. Rep. 
where an attempt was made to execute a power in favour of 
creditors, but the execution was defective, the defect would be 
supplied. The law of the Court was also admitted, that if a 
power was executed in due form, but in favour of a volunteer, 
the Court would take the subject from that person and give it to Geoige r. 
the creditors of him who had the power. But where there was 9 ves. 19b. 
a complete want of execution, it could not be supplied for credi- , 
tors. The decree was affirmed. 

31. [But where the power is in the nature of a trust, which it Brown v.HiggA. 
is the duty of the donee to execute, he is considered by a Court savage v. Car- ' 
of Equity as a trustee for the exercise of it ; and it will not per- g^'o^g®*"' ^ 
mit his negligence, accident, or other circumstances, to disap- 
point the interests of those for whose benefit he is called upon to 

execute. 
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Hardily v. 32. The questioD, what is a power, and what a trust, is 

4fi8rs.c. 6 sometimes one of difficulty ; and distinctions between the cases 

D^ of are very refined. 

MwlW». 33. The recent Bankrupt Act, 6 Geo. 4. c. 16. s. 77. enacts, 

GodolphiD, ' 

2 Vei. s. 61. that alt powers vested in any bankrupt, which be might leg^y 

Sm sib.' 576. execute for his own benefit (except the right of nomination to kdj 
vacant ecclesiastical benefice), may be executed by the assignees 
for the benefit of the creditors, in such manner as the bankrupt 
might have executed the same.] 
Godb!^.' ^^- Wisi^ & person has a power of revocation, by the execiie 

jenk. c«nL 7. q{ ^hich he Quty acquire an estate in fee simple, the land will be 
liable to debts due to the Crown. 
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CHAP. XIX. 

How Powers may be extinguished and destroyed. 



Sect. 1. A complete Execuiitm, 

4. Powers relating to the Land 
may be releated. 

6. Powers appendant barred by 

Feoffment. 

7. By Fine and Recovery. 

8. And by Bargain and Sale,ifc. 
10. May be suspended f or charged. 
12. Powers in gross not barred 

by an innocent Conveyance 
of the Land. 



Sect. 14. Uniess the Estates art de* 
rested, 

18. May be released. 

22. Powers simply coUaieraly not 
barred by any Conveyance. 

25. A Power way be forfeited to 
the Crown. 

30. 3Iay be extingished. 

34. Ceases where there is no Ob- 
ject, 



Section I. 

The first and most obvious mode by which powers^ whether re- a complete 
latiDg to the land, or collateral to it, may be extinguished, is by ^'^utioD. 
a complete execution of them. ' And it was formerly held, that 
even a partial execution of a power operated as an extinguish- 2ouch v. 
ment of it. But this doctrine is not now deemed law. ^f°^?» 

ante, c. 16. 

2. If a power, reserved over a legal estate, is defectively exe- Bamaid. Rep.* 
cuted at first, it may be executed over again, and the last execu- ^^^' 

tion shall stand, the first being a mere nullity. 

3. [But where, after a first defective execution, a second Hawkins v. 
defective execution is made, which was intended by itself to be ^^^' ^ ^^^ 
a complete and valid execution, there the two executions, which 

taken separately are defective, shall not be taken conjointly; 
although being so taken, the directions of the power would be 
strictly complied with.] 

4. Powers relating to the land, whether appendant or in gross, Powen relating 
may be destroyed by a release to any person having an estate of ^^eaaed.™*^ 
freehold in possession, remainder, or reversion, in the lands to ^ ^p* 174 a. 
which the power relates. For where powers are given to a per- 
son having an estate or interest, either present or future, in the 

land, the exercise of them is considered as a species of property 
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8 Taunt. 845. 
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advantageous to him ; and there is no reason why he should not 
be allowed to depart with, or exclude himself from, the benefit 
of it. 

5. Francis Bunny enfeoffed Miles Hitchcock, to the use of 
the said Francis for life, and after to the use of David Bunny in 
tail, 8cc. with a proviso that it should be lawful for the said 
Francis to alter, change, or determine any of the uses limited in 
the said deed. Afterwards Francis Bunny, by his deed, did re- 
mise, release, and quit claim to the said Miles and David, the 
said condition, proviso, and agreement, and all his power, liberty, 
and authority aforesaid. It was resolved that the power was 
destroyed by this release. 

6. Powers appendant may be barred by the feofifment of the 
persons to whom they are given ; because a feoffment with livery 
is of such force, that it excludes the feoffor not only from all pre- 
sent, but also from all future rights and titles. And in Albany's 
case it was agreed by the Judges^ that a power to revoke and 
Umit new uses, might be utterly gone and extinguished by a 
feoffment. 

7. Powers appendant might also be barred and extinguished 
by fine, or common recovery ; of which an account will be given 
under those titles. 

8. Powers appendant may also be extinguished by any of 
those conveyances which derive their effect from the statute of 
Uses, and which are said to operate without transmutation of 
possession ; as a bargain and sale, covenant to stand s^sed, and 
lease and release. For whoever has an estate in the land, may 
convey it to another ; and it would be unjust that he should 
afterwards be admitted to avoid, or do any thing in derogation of 
his own act. Any assurance, therefore, of this nature, which 
carries the whole of the grantor's estate, operates as a total de- 
struction of all powers appendant to it [So that where an estate 
is limited to such uses as A. shall appoint, in default of appoint- 
ment to himself in fee, a conveyance of his interest would destroy 
the power, which is appendant ; or, where lands are settled in 
trust for the separate use of A. for life, remainder to such uses 
as she should by will appoint, in default of appointment in trust 
for her heirs and assigns, a conveyance by lease and release from 
A., she being unmarried, would destroy her power.] 
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9. It shoold, however, be obsenred, that a feoffment, or any > !■>*(• 387 a. 
other conveyance of a part of the land, is an extinguishment of 

the power, as to that part only ; and the power remains as to the 
residue. ' 

10. Where a person havinir a power appendant, makes a Maybesus- 

r/r a. i_ i«i»i\/.^ pended, or 

teottment, or other conveyance of the land, only for the purpose cbaig«d. 
of creating a particular estate, as an estate for life, or a term for 
years ; — ^this only suspends the execution of the power, during 
the continuance of the estate created, [to the prejudice of the 
grantee or lessee*] And where such assurance only creates 
a charge on the estate, it necessarily subjects the estate to that 
charge. 

11. Where a person who had a power to revoke a use, made Bullock v. 
a lease for years, and levied a fine for assurance of the lease, 6i6. 
without express use; the power of revocation was held not Enn^'^VVia. 
to be extinguished by the fine, but only suspended during the ^^* ^^' 
term, (a) 

12. With respect to those powers relating to land, which are Po^n in gnm 

. * o ' not barred by an 

called powers in gross, as the estates to be created by them do innocent con- 
not fall within the compass of the person's estate to whom they ^^^f uie ^ 
are given, a mere alteration of that estate will not affect them. ^°^ 
Hence if a tenant for life, with power to settle a jointure, or to 
create a term for years, to commence from his decease, conveys 
away his life estate, by bargain and sale, covenant to stand 
seised, or lease and release ; these conveyances will not destroy 
his powers. And if he should even make a conveyance in fee, ^^^^ v- 
by any of these assurances, as they pass no greater estate than Ca. lob. 



(a) In the former editions of this work, the case of Reo v. Bulkel^ Dong. R. 292. 
was gtaled, to show that a power to lease was not barred by a mortgage : bat tfiat case 
ie not DOW ooasidersd as law. Vide'Sugden on Powers, 5th edit. p. 56.— ^aC« tofarmm 



pile late decision of Long v. Rankin, Sugden Pow. App. 6, MS. may perhaps be 
concidered in some measure to sanction the opinion of Lord Mans6eld in Ren v. 
Bulkeley Bot the pecnliarity of the case of Long v. Rankin depends on the wording 
of the power, and the drcomstance that in the conveyance of the life estate upon which 
the power was appendant, there was a covenant that the grantor might exercise the 
power. The opinion of the Judges seemed materially influenced by the peculiar lan- 
guage of the power, from which they collected the intention, that when once the donee 
was in ponession of the estate, he might exercise the power during its GODtinuaDoe» 
whether the estate was in himself or in another deriving under him.] 



236 



Edwards v. 
Slater, Hard. 
R. 410. 



Secut, wbeie 
the eiUtet are 
devested. 



Ante, c. 4. 



See Tit 36. ch. 
10. a. 43. 
Tit. 36. ch, 8. 
f . 21. et teq. 



For. 41. 



Title XXXll. Deed. Ch. XIX. s. 12—16. 

the grantor has a right to convey, the power would not be affected 
by them. 

13. A man settled lands by fine, to the use of himself for life, 
with a clause, that if he should make a jointure to his wife, and 
make a lease for thirty-one years, to commence after his death, 
for raising 3000/. for his daughters' portions, that then the cog- 
nizees should stand seised to those uses ; and limited several re- 
mainders over in tail, the reversion in fee to himself. After- 
wards he made a jointure pursuant to this power, and then bar- 
gained and sold the lands to other persons in fee, by deed en- 
rolled, in trust to raise portions. The bargainee afterwards con- 
veyed the lands to him by feoffment. Then he made a lease for 
thirty-one years, to begin after his death, for raising 3000/. for 
the portions of two of his daughters only ; and he and his wife 
after that levied a fine, sur cognizance de droit, Sfc. ; 'and after- 
wards he died. A person, by the direction of the lessee for 
thirty-one years, entered ; and whether his entry were lawful or 
not, was the question. 

Lord Hale and Baron Bainsford were of opinion, that the 
power to make a lease for thirty-one years, to commence after 
the death of the lessor, was not destroyed by the bargain and 
sale (contrary to the opinion of Baron Turner), because it was a 
power in gross, and the estate for life had no concern in it ; and 
yet such a power might, by apt words, be destroyed by release, 
or by fine or feoffment, which carried away and included all 
things relating to the land. But an assignment of totutn statum 
8uum, or other alteration of the estate for life, did not affect such 
a power. 

14. Where a tenant for life, with power to jointure, or to create 
any other estate, to commence after his own, conveys away his 
estate by feoffment to a stranger and his heirs ; as this species of 
assurance not only transfers the estate which the feoffor might 
lawfully pass, but also a tortious fee, it follows that the whole 
inheritance is devested, and the seisin out of which the uses 
created by the power were to be fed destroyed ; by which means 
the power becomes extinct And if the tenant for life levied a 
fine, or suffered a recovery of the lands, the power would also 
be destroyed, for reasons which will be stated under those 

titles. 

16. [In Penne v. Peacock, on the marriage of A. her estate 
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was conreyed to a trustee in fee, in trust to pay the rents to her 
separate use for life, and after her decease, in trust for such uses 
as she should by will appoint, and in default of appointment to 
her own right heirs. She concurred with her husband in con- 
veying the estate by demise, with a fine to a mortgagee. It was 
insisted she had a bare naked power without any interest, which 
could not be barred by the fine. Lord Talbot held that it was a 
power coupled with an interest, and annexed to her inheritance, 
and so destroyed by a fine, since a lease and release, or any other 
conveyance will carry with them all powers that are joined to 
the estate. 

16. In Bickley t;. Guest, a tenant for life having a power to 1 Rua6.& Myi. 
charge the estate after his death for the benefit of his children, westv.Bemey, 
levied a fine with proclamations. Sir John Leach, M. R., held ^ ^^' ^^• 
the power extinguished by the fine. 

17. In Smith v. Death, an estate was devised to A. for life, 6 Mad. 371. 
with remainder to such child or children of A. him surviving, as 

he should appoint, and in default of appointment to his first son 
in tail, with remainders over. A. and his eldest son concurred 
in a recovery, and Sir John Leach, V. C. decided that the power 
was extinguished. 

18. In Horner v. Swann, an estate was devised to A. for life, May be re- 
and after her death to such of the testator's children living at his ^ huss. 430. 
death, as A. should by will appoint ; in default of appointment, 

to the children equally, with benefit of survivorship, in case of any 
dying under twenty-one. A. and the three surviving children, 
all of whom had attained twenty-one, contracted to sell the de- 
vised estates; and, upon a bill by them for specific performance '^ 
of the contract, the question was, whether A.'s power could be 
released or extinguished, and Sir Thomas Plumer, M. R., de- 
creed the specific performance.] 

19. Where a person was tenant for life, with a general power Doe v. Britain, 
of appointment, with remainder in default of appointment to 93. 
himself in fee, and became a bankrupt, it was held that his Aaon.Lofft.7i. 
power was destroyed by the assignment of all his estate and in- 
terest to the assignees, (a) 

(a) Id Thorpe v. Goodall, 17 Ves. 368. 460. 1 Rose 40. Lord Eldon held, that he 
GOttId not compel the execution by a bankrupt of a general power of appointment ; and 
his opinion appears to have been, that the power did not vest in the assignees : and 
Sir John Leach, V. C. appears to have been of the same opinion. See Sugden on 
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20. [In Badham v. Mee» an estate was Umited by marriage 
aettlement to tbe husband for life, with a power of appointing 
the estate to such of the sons as he should by deed or will ap- 
point, and in default of appointn^ent, to the first and other sons 
of the marriage successively, in tail general, with remainder to 
the right heirs of the husband. The husband became bankrupt, 
and all his property was conveyed in the usual way, by baigaiu 
and sale to his assignees. He subsequently appointed the es- 
tate in exercise of his power to his son in fee, subject to his own 
life estate. Upon a case sent by the Master of the Rolls for the 
opinion of the Court of C. 6., the judges decided that the son 
took nothing by the appointment, but was entitled to the estate 
tail, under the settlement. It was argued in support of the ap- 
pointment, that the bargain and sale of the commissioners was 
only an innocent conveyance, and did not destroy the power as 
a mere transfer of the bankrupt's interest] 

21. Where a tenant for life, with powers of leasing, jointuring, 
and charging, is obliged to part with the beneficial interest in 
the estate, he oouveys it to a person for ninety-nine years, if he 
shall so long live ; by which means the freehold remains still in 
him, and his powers are not destroyed. And where he joined 
with the remainder-man in stt£Bering a common recovery ; the 
conveyance to make a tenant to the pracipeyi92i8 usually during the 
joint lives of the tenant for life, and the intended tenant to the 
pracipe; by which means the reversion remained in tbe tenant for 
life, and all his powers were thereby pi'eserved. 

22. At common law a naked authority is not barred by a re- 
lease or any other conveyance of the land. Thus, Lord Coke 
says, if a man by his will devised that his executors should sell 
his lands, and died ; if the executors released all their right and 
title to tbe land to the heir, this was void ; for that they had 
neither right nor title to the land, but only a bare authority. 
Upon the introduction of uses, this doctrine was adhered to; 
and in 16 Hen. 7., where cestui que we devised that his feoflPees 
should sell his land, and died ; and afterwards the feoffees made 



Powers, 5th edit. pp. 191, \92^—Note to formtr edition, [By stat. 6 Geo. 4. c. 16. 
s. 77. it is enacted, that all powen yeslod in any hankiupt, whidi he might legally 
ejcecote, for his own benefit (except the right of nominatioD to any vacant eodenastical 
benefice), may be executed by the assignees, for the benefit of tbe creditors, in snch 
manner, as the bankrupt might have executed the same.] 
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a feoffmest over ; it was held that the feoffees might sell against 
their own feoffment ; because the power to sell was merely col- 
lateral to the right to the land. 

23. When powers of revocation and appointment were intro- 
daced, the judges, reasoning by analogy from the preceding 
cases, laid it down, that powers simply collateral to the land 
could not be released, nor were they extinguished or destroyed 
by a feoffment, or any other conveyance of the land : for these 
powers being given to strangers, for the benefit of some third 
person, the extinction of them would be injurious to that person. 

24. Thus it is said by Popham, Ch. Just, in Digge's case, that Jj^Pg^^^* *' 
if a feoffment in fee be made to A. to divers uses, with a proviso, 

that if B. shall revoke, the uses shall cease : there B. cannot re- 
lease his power ; and a feoffment by him shall not extinguish it ; 
f<Mr the power of B. is merely collateral, and the land doth not 
move from him, nor shall the party be in by him, nor under 
him ; and neither a fine nor a recovery will in this case operate X^^^Tj!' 
as a bar to the power. 

26. A power of revocation may, in some cases, be forfeited to A P<>^.'"!'y 

^ V be forfeited to 

the Crown, by an attainder for high treason ; and by that means the Crown. 
become vested in the King. Thus, if a person is tenant for life, 
with a power of revocation over the estates in remainder, and is 
attainted of high treason, his estate for life, together with his 
power of revocation, will both be foifeited. But if the execution 
of the power be attended with circumstances inseparably an- 
nexed to the person of him to whom the power is given, it can- 
not be executed by the Crown. 

26. Thomas Duke of Norfolk conveyed his estate to trustees, '^^^ ^^ Nor- 

^ folk's case, 

to the use of himself for life, remainder to the use of his eldest cited 7 Rep. 

13 a 

son in tail, with several remainders over, with a proviso, that it 
should be lawful for the duke to revoke those uses, by any 
writing under his proper hand, subscribed by three witnesses. 
The duke was afterwards attainted of high treason ; and it was 
determined that this power of revocation, although forfeited, 
could not be executed by Queen Elizabeth ; because the circum- 
stances prescribed in the execution of the power were so inse- 
parably annexed to the person of the duke, that no one but him-> 
self could execute them. 

27. On the other hand, if the execution of a power be not at- 
tended with circumstances inseparably annexed to the person 
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of him to whom the power is given ; there, ia the case of an 

attainder for treason, the power may be executed by the Crown. 

Engiefield's 38. Sir Francis Englefield left the kingdom in the first year 

7 iiep. 11. of Queen Elizabeth by licence^and remained abroad beyond the 

time of his licence. The Queen, by her warrant under the privy 
seal, required him to return, and upon his not complying, seized 
his lands. Sir Francis Englefield, by indenture executed at 
Rome, and made between him and Francis Englefield his 
nephew, covenanted for the advancement of his blood, 8cc. to 
stand seised to the use of himself for life, remainder to the use 
of his said nephew and the heirs male of his body, remainder to 
the use of the right heirs of his nephew ; with a proviso, that as 
his nephew was an infant, so that his proof was not then seen, 
and because the uncle did not think it convenient to settle the 
said inheritance in the nephew absolutely, so long as the uncle 
should live, therefore if the uncle, by himself, or by any other, 
should during his natural life, deliver or offer to the nephew, a 
gold ring, to the intent to make void the uses, then all the uses 
should be void. 

Sir Francis Englefield was afterwards indicted for high trea- 
son, for compassing the Queen's death, on which he was out- 
lawed. And in 28 Eliz. an act of attainder for high treason was 
passed against him. Queen Elizabeth, by letters patent reciting 
the settlement and,power of revocation on tender of a gold ring, 
appointed two persons to deliver a gold ring to Francis Engle- 
field, which he refused. The question was, whether this tender 
of a gold ring to Francis Englefield, was a good revocation of 
the uses. 

It was argued, that the execution of this power was not given 
to the Queen by the act of attainder, because it was inseparably 
annexed to the person of Sir Francis Englefield. For although 
the tender of a ring was a thing that might be done by any per- 
son, yet, as that circumstance was only a mark of the intention 
of Sir Francis Englefield, which intention must arise from the 
opinion he himself should form of his nephew's future disposition 
and conduct, therefore no person but Sir Francis himself could 
direct the tender of the ring. But the Judges held, that the 
whole force and effect of the power of revocation depended on 
the tender of the ring, so that the Queen might lawfully execute 
the power, and therefore judgu\ent was given for the Crown. 
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29. Lord Coke observes that the counsel of Francis Englefteld 
were not satisfied with this judgment; and therefore advised a 
writ of error ; but at the next parliament a special act was passed 

to establish the forfeiture in the Queen. And Lord Hale has J^»'« ^' ^* 
observed on this case, that if Sir Francis Englefield had died 
before the Queen had made the tender, then the condition, VideHardwin 
which was only limited to him during his life, had been deter- Palm. 429. 
mined, and the Queen could not have tendered ; for the attain- s]|^'t^^J. 
d^r could not lengthen the condition, longer than the first limi- J^v^^^^'igA 
tation. I 

30. A power given to a person, having a particular estate Maybeeztin- 
in the land, is merged, [or rather extinguished,] by his acquisi- ^^^"^ 

lion of the fee simple. 

31. An estate was limited to John Hay for life, remainder to Croiso. 

his wife for life, remainder to the children of the marriage in 3Bro.C.C.30. 

tail, remainder to the survivor of the husband and wife in fee ; 

with a power to the husband, by deed or will, to charge the 

lands with a rent. There was no issue ; and the husband in the 

lifetime of his wife, by will, reciting the power, devised in execu- lo Vet. 292. 

tioD of his power, and of all other powers, a rent of 100/. a-year ; 

and survived his wife. 

Lord Thurlow said the power was merged ; but he was also 
of opinion, that though the power was gone, and the will pur- 
ported to be an execution of the power ; yet as he evidently 
meant the charge should take place on the estate at all events, 
it must be sustained as a charge on the estate, out of the interest' 
he had at his death. 

32. Where there is no object for the execution of a power, it Ceaws where 

4. there ii no ob« 

of course ceases. ject. 

33. Thus where a person had a power given him by his mar- Koe v. Dant, 

. 2 Wila R 336 

liage settlement, to appoint the lands to the children of the mar^ vi^e supra, c. ' 
riage ; and for default of appointment, then to all the children J^ nim^^'*^ 
equally ; and there was but one child ; an appointment to that 3Sim.5i3. also 
child vras held to be void, because he took under the limitation Sandys, i Sch. 

in the settlement ^ olk« rf Wes- 

34. [We may here observe, that where an object of a limited tcra»svcs.466. 

tr T - -1 

power dies before any appointment is made, or before the ap- DungannonT 
pointment (being by will) is completed by the donee's death, ^^^' ^ ^^' 
there the interest of the object of the power ceases, except so far 
as he is entitled in default of appointment.] 
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Section I. 



General nilei. 
Touch. 86. 



1 Inst. 36 a* 
Plowd. 154. 
160. 



1 Inst. 46 b. 



Tit. 8. c. 1. 
s. 23, 24. 



In the construction of deeds there are two sorts of rales : one 
general, and applicable to every kind of deed ; the other parti- 
cular^ and applicable only to some particular kind of deeds ; ox 
to some part of a deed, 

2. With respect to the first sort, it is a maxim of the highest 
antiquity in the law, that all deeds shall be constraed fayonr- 
ably, and as near the apparent intention of the parties as possi- 
ble, consistent with the rule of the law — Bemgna stint fadends 
interpretationes chartartum, propter simpUdtatem lascomm, ui res 
magis valeat quam pereat. 

3. If, however, the intention of the parties be contrary to the 
rules of law, it will then be otherwise ; for it would be highly 
improper and inconvenient to permit private persons to contra- 
dict the general rules of law. Thus if a person conveys lands to 
another and his heirs, for twenty-one years, the executcnr of the 
grantee, and not his heir, will be entitled to the land ; because 
it is a rule of law that a term for years is but a chattel real which 
goes to the executor. 
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4. QMoties in verbis nuUa est ambiguitas, Un nulla expositio con- ^ Saund. 167. 
ira verba expressajienda est. And where the intention is clear, 
too minute a stress ought not to be laid on the strict and precise 
meaning of words ; according to another maxim. Out haret in 
Utera, haret in cortice. 

6. G. Earl of Orford, having become entitled by purchase to Choimondeiey 
an estate tail in certain manors, &c. which had belonged to 2 Bam & Aid. 
Samuel RoUe, whose only daughter was the mother of Lord 
Orford, suffered a recovery thereof, to the use of himself and his 
heirs. Soon after Lord O. by deeds of lease and release, re- 
citing that he was heir at law to the said Samuel Rdle by his 
mother, and desirous that the same premises should continue 
and remain in the family and blood of the said Samuel Rolle ; 
and to the intent that the said estates might continue in the 
blood of his late mother on the part of her father the said Samuel 
Rolle conveyed the same estates to a trustee, to the use of him- 
self for life, remainder to the heirs of his body, remainder to the 
use of such persons as he should appoint, remainder to the right 
heirs of the said Samuel Rolle for ever. 

Sir W. Grant, M. R., was of opinion, that it was impossible 2 Meriv. R. 
to construe the words '^ right heirs of Samuel Rolle" so as to 
exclude Lord Orford, who was, at the time of the execution of 
the deed, the right heir of Samuel Rolle. And a case having 
been sent to the Court of K. B. three of the Judges certified, 
that considering the words, ** the right heirs of Samuel Rolle" 
were words of plain and well known legal import, they denoted 
Lord Orford himself; and supposing a different construction 
might be put upon those words in a deed, and that they might 
be held to designate some other person, in order to carry into 
effect a manifest intention on the part of the settler, yet they 
did not collect with certainty, from the language of the deed, 
what other person the settler intended to designate by these 
words. Mr. Justice Bayley certified, that considering it appeared 
by the deed that lord Orford knew himself to be the then heir of 
Samuel Rolle ; considering also, that during the life of Lord 
Orford, or so long as there should be any issue of his body, no 
person could legally come within the description of right heir of 
S. Rolle but Lord Orford and his issue, who were of the united 
line of Walpole and Rdle, and were all provided for by the 
estate tail created by that indenture ; considering also, that it 

R 2 
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appeared plainly by that deed that Lord Orford meant to pro- 
vide for the separate line of RoUe; that no peison of that se- 
parate line conld come within the description of right heir of 
Samuel RoUe till the united line should be exhausted; and 
that a limitation by way of remainder to heirs or children, is 
not necessarily confined to such persons as are within that 
description at the time the limitation is created ; he was of 
opinion, that the efiect of the deed was to vest in Lord 
Orford an estate in tail general, with remainder (if he should 
make no appointment) to such person as at the expiration ol 
that estate tail should be right heir of Samuel RoUe in fee ; 
and consequently, that Mr. Trefusis, the right heir of S. RoUe, 
took an estate in fee under the deed. 

Wair^* ^ Upon a rehearing at the Rolls, Sir Thomas Plumer coincided 

Rep. !• in opinion with Mr. Justice Bayley. The case was afterwards 

heard in the House of Peers, but this point was not discussed. 

Carter ^98. 112. ^* "^^^ Construction ought to be made on the entire deed, and 

lev* ^'^' °^^ merely on any particular part of it. Ex antecedeniibus ei 

cofueqttentibus fit optima interpretatio. Therefore every part of 
a* deed ought, if possible, to take effect, and every word to 
operate. 

4 LeoD. 248. 7^ Verba posteriora propter certitudinem addita ad priora, qum 

certitudine indigent, sunt referenda. And if certainty once appears 
in a deed, and afterwards in the same deed it is spoken inde- 
finitely, reference shall be to the certainty which appears. 

?SSod^'o7 ^' Subsequent words shall not defeat precedent ones, if by 

construction they may stand together. But where there are 
two clauses in a deed, of which the latter is contradictoiy to the 
former, there the former shall stand. 

9. Quando charta continet generalem clatisulam, posieaqve de- 
scendit ad verba spedaUa qvie clausulie generaU sunt consenianea, 

Carth. 120. inierpretanda est charta secundum verba spedalia. But it is also 

a maxim, ih^t generalis clausula nan porrigitur ad ea quit antea 
specialiter sunt comprehensa. Therefore when a deed first con- 
tains special words, and afterwards concludes in general ones, 
both words, as well general as special, shall stand ; for otherwise 
the general words would have no effect. 
? f^^ ^' 10. Mala grammatica non vitiat chartam, so that neither bad 

1 Ld. Rayin. . *T-r^f«.ii 1 «. .« 

335. Latm nor bad English will make a deed void. 

10 Rep. 28 a. ji. The law will construe that part of a deed to precede. 
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which ought to precede ; as if a person makes a lease^ reserving Attoe v. Hem- 
rent habendum for twenty years, so that the reservation is placed 2 Bukt. 282. 
before the habendum, yet it is good. And the Judges by their 
construction are so to marshal the words, as to make it a 
reservation of rent for the whole term. 

12. It is a maxim of law, that idem semper refertur proximo 
antecedatti. Therefore if a man gives lands to A. in tail, re- Host. 20 b. 
mainder to B. in eddem forma, B. will take an estate tail. But 

if an estate be limited to A. for life, remainder to B. in tail, 
remainder to C. informd pradicta, it is void for uncertainty. 

13. A deed is always construed most strongly against the 1 Inst. 183 a. 
grantor, verba chartarum fortius accipiuntur contra proferentem, 

et quaUbet concessio fortissime contra donatorem interpretanda est. 
For the principle of self-interest will make men sufficiently care- 
ful not to prejudice themselves, by using words of too extensive 
a meaning. And all manner of deceit is hereby avoided in 
deeds; for people would always affect ambiguous expressions, 
if they were afterwards at liberty to put their own construction 
on them. 

14. Thus if lands be let in the premises of a deed, or a rept 1 lost 42 a. 
granted generally ; an estate for Ufe will pass. So if a man 

makes a lease for the life of B., and afterwards releases to A. all 
his right in the land ; A. will take an estate for his own life, 
because that is higher than an estate for the life of another. 

15. Where general words stand alone in a release, unqualified 
by any recitals, they shall be construed most strongly against 
the releasor. But where there is a particular recital in a deed, 
and general words of release are afterwards inserted, the gene- 
rality of the words shall be qualified by the recital. 

16. A release was executed in pursuance of an award; in JJ*^^*' 
which a release of all demands was inserted. It was Contended, 1 Sid. 141. 
that the words were sufficient to release a growing rent : but it Tho^,^' 
was determined, that they should not have so extensive an ]^'^j^^' 
effect ; because they were qualified by a particular recital. w. 100. 

17. A distinction must however be made, in .cases of this 1 Lcon^je. 
kind, between an indenture and a deed poll. For the words of a Mod. 312. 
an indenture executed by both parties are to be considered as the 

weeds of both : but in a deed poll, they are the words of the 
grantor, and shall be taken most strongly against him. 

18. If the words of a deed will bear two different senses, the 1 Imc 42 a. 

183 a & b. 
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one conformable to law, and the other against it; that sense 
shall be preferred which is conformable to law : for it is also a 
maxim, quod kgis comiructio non facit injuriam. Thus if a 
tenant in tail creates an estate for life generally, it shall be only 
for the life of the tenant in tail ; for otherwise it would operate 
as a wrong. 

19. The word and is sometimes construed in a disjuncti?e 
sense, in order to support the intention of the parties. 

20. A person leased lands for twenty*one years, and cove- 
nanted with the lessee to make to him and his assigns a lease for 
twenty-one years, to commence after the end of the first term. 
The lessee died, and his executor brought an action of covenant 
for a second lease. The Court held that the word and should 
be construed or, in the disjunctive ; therefore that the lessor was 
bound to make a new lease to the executor of the lessee, as being 
his assignee in law. 

21. Ancient charters are to be taken according to ancient 
usage ; for there are many old grants generally and insufficiently 
made, so that at this day they would be void. But being made 
b^ore time of memory, and having been used since, they are 
good ; and many liberties and franchises used thereby are like- 
wise good. 

22. It was held in the case of Davis v. Speed, that no estate 
will arise by implication in a deed : though in conveyances de- 
riving their operation from the statute of uses, a use may arise 
to the owner of the estate by implication ; to which the statute 
will transfer the legal estate. 

23. In some cases deeds have been construed according to the 
manner in which the parties themselves appeared to have under- 
stood them. But this doctrine has been lately denied ; and it 
has been laid down, that a legal instrument shall not be construed 
by the acts of the parties. 

24. Where the words of a deed are so uncertain that the in- 
tention of the parties cannot be discovered, the deed will be 
void. Thus a gift to A. or B., or to one of the children of J. L., 
he having four children is void for uncertainty. And it has been 
stated, that if an estate be limited to A. for life, remainder to B. 
in tail, remainder to C. tit forma pr€Edicid, it is void for un- 
certainty. 
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26. Where there are any words in a deed that evidently WonUBome- 

times rejected* 

appear repugnant to the other parts of it» and to the general in- 
tention of the parties^ they will be rejected as insensible ; for the 
words are not the principal things in a deed, but the intent and 
design of the parties. 

26. Thus it is stated in Broke's Ab., that if a feofiinent in Tit. Esutes. 
fee be made to W. N. during the life of J. S. The words, during ^ ' ^' 
the life of J. S., would be rejected, because they were contrary 

to the fee. 

27. A rent of 202. was granted to B. and M. habendum to them Crowley v. 
after the decease of one C. and D. or either of them during the ya^b.^173. 
lives of B. and M. and the longer liver of them, the first payment 

to begin after the decease of the said C. and D., or either of 
them. And if the said rent should be unpaid, that it should be 
lawful for the said B. and M., at any time during the joint 
natural lives of the said C. and D., to distrain. Here the power 
to distrain being given before the rent could be behind, it was 
held that the words during the joint lives of the said C. and D., 
being insensible, ought to be rejected. 

28. In the case of Dormer v. Parkhurst, where lands were Tit. 16. c. i. 
limited to A. for ninety-nine years, if he should so long live ; 

and from and after the death of A. or other sooner determination 
of the estate limited to him for ninety-nine years, to the use of 
trustees and their heirs, during the life of A. to preserve contin- 
gent remainders ; it was determined that the words '^ and from 
and after the death of A." should be rejected, as insensible and 
repugnant to the subsequent words. 

29. An evident omission or mistake will be supplied in a deed. Ominioiis 
Thus where the name of the bargainor was omitted in the opera- *°^^ 
tive part of a bargain and sale, it was supplied. 

30. Lord Say and Sele conveyed his estate to B. K., for the Uoyd v. Say 
purpose of making him tenant to the pracipe by a deed of i'salk.34i. 
bargain and sale, which was worded in the following manner : — ^^ ^^* *^* 
** Witnesseth that for and in consideration of five shillings by the 

said B. K. to the said Lord S. in hand paid, as also for the 
cutting off of all entails, &c., and for settling and assuring the 
same to the said Lord S., and his heirs, doth bargain, sell, and 
confirm unto the said B, K.," &c. The Court was of opinion 
that this deed passed the fi-eehold ; because such was the inten- 
tion of it. 
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Upon a writ of error in the House of Lords/ it was contended, 
that this bargain and sale could not convey any estate, because 
it was not mentioned therein that any person did bargain and 
sell. On the other side it was argued, that it appeared prima 
facie that the consideration money was paid by B. K. to Lord 
S., and that it was for barring all entails and remainders in the 
premises, and assuring the same to Lord S., and his heirs. That 
it appeared, as well by this deed as by the evidence on the trial, 
that the lands therein mentioned were the estate of Lord S. ; and 
that the intent of the deed was to make B. K. tenant of the 
freehold, in order that a common recovery might be suffered ; 
therefore the Court of King's Bench was of opinion that the 
freehold was well conveyed by the deed* The judgment was 
affirmed* 

3L Where there is an evident mistake in a marriage settle- 
ment, the Court of Chancery will rectify it. 

32. In a settlement, lands were limited to the husband for life, 
remainder as to part, to the wife for life, remainder of the whole 
to the first and other sons of the marriage successively in tail 
male, remainder to trustees for 500 years, to raise portions for 
the younger sons and daughters : the trust of the term was de* 
dared to be to secure maintenance for the younger children from 
the husband's death, and to pay the portions of the younger 
sons at twenty-one, and of the daughters at twenty-one, or mar- 
riage. The eldest son suffered a recovery of the estate tail. A 
bill was brought to rectify the mistake in the settlement, in 
placing the term after the limitation to the first and other sons 
in tail; whereas the term should have come in before that 
limitation. Sir J. Jekyll decreed that the settlement should be 
rectified, by placing the term of 600 years before the estate 
tail. 

33. Where a deed cannot operate in the way intended by the 
parties, it will be construed in such a manner as to operate, if 
possible, in some other way, quando quod ago non vaki ut ago, 
valeat quantum vakre potest. And, in consequence of this prin- 
ciple, it has been determined that a deed which was intended to 
operate as a lease and release, or bargain and sale, but could not 
take effect in that manner, should operate as as a covenant to 
stand seised. 
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34. [Thus in Osman v. Sheafe. where one by deed granted 3 Uv. 372. 

IP Will* 163« 

land to another, who was a relation of the grantor, with a letter 2 Saund. 96. a! 
of attorney, to make livery, and no livery was made, the deed ^ ^^^' 
was held to operate as a covenant to stand seised. 

35. Again in Crossing and Scudamore before stated, a deed Sup. ioi. 106. 
enrolled, intended to operate as a bargain and sale from a father sty. 204. 

to his daughter, though void for want of a pecuniary considera- ^ ^i\ ' 
tion, was held good as a covenant to stand seised. 

36. It is stated to have been ruled by Lord Kenyon at the 3 Prest AUt. 
Stafford assizes, that an instrument in the form of a surrender 

might operate as a covenant to stand seised.] 

37. A deed intended to operate as a bargain and sale, but 
which was void for want of a pecuniary consideration, has been 
held to operate as a confirmation. 

38. A father by indenture, in consideration of the love he bore Osbom «. 
his son, bargained, sold, gave, granted, and confirmed certain cio!^a?i27. 
lands to him and his heirs. The deed was enrolled ; and the 
question was, whether the lands should pass. It was held they 

should not, unless money had been paid, or estate were exe- 
cuted ; for the use should not pass : but because the son was 
then in possession, it was held to enure by way of confirmation. 

39. So where a conveyance was void as a lease and release, 
because the releasor had only a term for years in the land, it 
was resolved that it should operate as a grant and assignment 

40. A person possessed of lands for a term of 999 years, by Manhaii v. 
lease and release, for a valuable consideration, granted, bargain- r. 143. ^ 
ed, sold, and demised them to trustees and their heirs, to the use 

of himself and his wife for their lives, remainder to the heirs of 
the wife ; and covenanted that he was seised in fee. It was 
argued, that nothing passed by this conveyance ; for it being 
only a term in gross, no use passed to the trustees by the statute 
27 Hen. 8. which only raises a use out of a freehold : that no 
use passed by the lease for a year, or bargain and sale, and there- 
fore the release could not operate by way of enlargement. But 
the Chancellor was of opinion, that although the conveyance 
vras void as a lease and release ; yet, the husband being in pos- Doe v. Wii- 
session, and the word grant being inserted in the release, it *""' ' 
should take effect as a grant or assignment of his whole interest 
at common law. 



260 

•.99. 

Goodtide o. 

Bailey, 

Cowp.697. 



Ante, c. 10. 
fl.4. 



Vide Chester 
o. Willan, 
Eustace v. 
ScaweOy 
Tit. 18. c. 2. 



3 East. R. 115. 



TUk XXXIl. Deed. Ch. XX. $. 41-43. 

41. A release will be construed to operate as a grant of a re- 
version^ in order to effectuate the intention of the parties. 

42. Robert Edwards being entitled to a reversion in fee, ex- 
pectant on an estate for life, by deed of release renounced, re- 
mised> released, and for ever quitr<dainied all the said premises 
to A., and the heirs male of his body ; and all his right, title, and 
interest therein. It was contended, that nothing passed by the 
release in this case, for want of proper operative words. There 
were appropriated terms to every conveyance ; and where the 
word gra»U was used, being genus generaliuimum, if the instm* 
ment could not take effect according to its proper form, it should 
operate in some other, if by law it could. But here the words 
were, renounce, release, and qliitrclaim ; which were the special 
form of words adapted to a release only ; therefore it could not 
operate as a grant. I Inst. 301. 6. " A release, confirmation, 
or surrender, &c. cannot amount to a grant." In the case of 
Roe V. Tranmer, the word grant was used ; and so it was in the 
cases there cited : but here there was no such word, nor any 
thing equivalent to it; consequently, nothing passed by the 
deed. Lord Mansfield said, the rules laid down in respect of 
the construction of deeds, were founded in law, reason, and com- 
mon sense ; that they should operate according to the intention 
of the parties, if by law they might ; and if they could not ope- 
rate in one form, they should operate in that which by law 
would effectuate the intention. But an objection was made in 
this case, which, it was said, took it out of the general rale, and 
the doctrine of the authority cited ; that was, that in the release 
in question, the word grant was not made use of. But that the 
intention of the parties was to pass all the right and title of the 
plaintiff in the premises, was manifest beyond a doubt 

Mr. Justice Aston observed, that this was the common word- 
ing of a release ; but though in the shape of a release, if there 
were sufficient words, it might operate as a grant. 

Judgment was given upon another point. 

43. [In Spyve v. Topham a deed intended as a release, could 
not so operate, because the lease for a year was made to Bass, 
the trustee, and the release by mistake was made to Topham, 
the purchaser, (instead of Bass) and his heirs, to the usual uses, 
to bar dower : the Court of King's Bench held that the deed was 
good as a grant 
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44. Again, in Haggereton v. Hanbary, a tenant in tail, in order 5 Bar. & Crei. 
to make a tenant to the precipe, by indenture duly enrolled, 
granted, bargained, and sold the entailed estate to A. and B. to 
the use of A.» who was made the tenant to the precipe in the re- 
covery. It was objected to the recovery that the tenant to the 
precipe had not the legal estate in the entirety, the use to him 
being inoperative at law. This objection was considered fatal to 
the operation of the deed as a bargain and sale ; but there being 
an outstanding term» the Court of King's Bench certified that 
the bargain and sale, though enrolled, operated as a good grant 
of the reversion, and passed the freehold of the entirety to the 
tenant to the precipe, and that consequently the recovery was 
good. 

46. So also in Doe v. Cole, where one leased, granted, assigned, 7 B. &c. 243. 
limited, and appointed lands to A. for life, and no livery of sei-* 
sin was made, the lands being in the possession of a tenant from 
year to year, the Court of King's Bench decided that the deed 
was good as a grant of the reversion. 

46. In Shove v. Pincke* the words limit and appoint in a deed 5 T. R. 124. 
were held to operate by way of grant of the inheritance subject ^^* ^* ' ** 
to a term of years.] 

47. Where a deed of bargain and sale is not enrolled, relief ^^ Ve8.625. 
may notwithstanding be had in equity upon it, as an agreement 

to convey : an obligation arising upon it from the payment of 

the money. It may also, as before noticed, be good as a grant Ante. c. 4. 

of the reversion, if the lands are in the occupation of tenants. g.' 45.* 

48. All modem deeds contain, in the granting part, a great 
number of the most operative technical words. Thus, in a re- 
lease, the words grant, bargain, sell, release, and confirm, are 
always used : because, if the conveyance should not happen to 
be good as a release, it may operate as a grant, a bargain and 
sale, or a confirmation. 

49. Where a deed may enure in different ways, the person to Where the 
whom it is made shall have his election which way to take it Sj^ howva 
Thus, if a deed be made by the words dedi et concessi, this in ^*^« 

law may amount to a grant, feoffment, gift, lease, release, con- 
firmation, or surrender. And it is in the choice of the grantee 
to plead or use it in any of these ways. 

50. Sir R. Hey ward, being seised in fee of the manor of D. Heyward's 

, casei 2 Rep* 

&c., and of di?ers lands and tenements, whereof part was in de- 35. 
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mesne^ part in lease for years, with rents reserved, and part in 
copyhold ; by indenture, in consideration of a sum of money 
paid to him by R. W. and E. P., demised, granted, bargained, 
and sold, to the said R, W. &c., the said manors, lands, tene- 
ments, and the reversions and remainders of them, with all rents 
reserved on any demise ; to hold to them and their assigns, {xe- 
sently after the decease of the said R. Hey ward, for the term of 
seventeen years ; which indenture was enrolled. Afterwards the 
said Sir R. H., by another indenture, covenanted with T. F. and 
others, to stand seised of the premises to the use of himself and 
the heirs of his body ; and no attornment was made under the 
first conveyance. The question was, whether the bargainees 
should have election to take by the bargain and sale in tato, not- 
withstanding their general entry ; or whether the estate which 
passed as an interest at common law, should be preferred befcxe 
the raising a use. It was resolved by Popham and Anderson, 
Chief Justices, and the whole Court of Wards, that R. W. and 
E. p. had election to take it, either by demise at the common 
law, or by bargain and sale ; for where a person seised in fee, for 
money, demises, grants, bargains, and sells his lands for years, 
he who is owner of the land, by his express grant, gives election 
to the lessee to take it by the one way or the other ; for he hath 
sole power to pass it by demise or bargain ; and therefore the law 
will not make construction against such express grant; and 
namely, in this case, where it would tend to the prejudice of the^ 
lessees ; for if the law should force them to take it by demise, 
then they would lose the rents reserved upon the leases for years. 
It was also resolved, that this right of election continued, not- 
withstanding, the alteration of the estate by the second inden- 
ture, the death of (he lessor, and the Queen's right to the ward- 

1 Inst. 145 a. ghip of the heir. And that where an estate passes, and the 

donee or grantee has a right of election, such right descends to 
his heirs or executors. 

Darreiit;. 61. A lease was made to A. for twenty years, rendering rent. 

W.Jones, 206. A. entered; afterwards the lessor for money paid by B.,de- 

787. pi. 7. ' mised, granted, and to farm let to B. the same land for four 

years from the date of the said indenture ; and afterwards en- 
feoffed by deed the second lessee, before he had elected to take 
the lease by way of bargain and sale, or otherwise, and before 
any rent paid to him : and neither upon the deed of feoffment. 
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nor after» did he declare what way he took the lease ; nor had 
he any attornment from the first lessee : and therefore Jones, 
Justice, was of opinion, that B. had election to take it by demise 
at common law, or by way of bargain and sale, executed by the 
Stat. 27 Hen. 8., according to Heyward's and Fox's case : but A°^- 
till election, he should take it as a lease at common law ; and if 
there was no attornment, it was as a future interest ; but if he 
had received the rent of the first lessee, this had been an election 
in law to take it by way of bargain and sale. 

52. It is laid down by Jenkins, Cent. 4. Ca. 20. that against No aTennento 
a consideration alleged in a deed, or a use declared, no aver- against deeds, 
ment to the contrary can be received. So of indentures upon 

fines and recoveries, where the fines and recoveries pursue them. 
Nihil est tarn naturale quam quodUbet dissohi, eo modo quo ligaiur : 
Contract by contract, deed by deed, record by record, parliament 
by parliament. And since the statute of Frauds, by which all 
contracts for lands must be in writing, no averment founded on 
parol evidence, which tends to contradict or vary a written agree- 
ment, is in general admissible. 

53. Upon a motion for a new trial, the facts were, that an Meres v. 
agreement in writing was entered into, by which it was stipu- r°275. 
lated that the grass and vesture of hay, of a close called Bore- 
ham Meadow, was to be taken by one Ansell. The subscribing 
witness to the agreement deposed, that when the written agree- 
ment was made, it was also agreed by the parties by parol, that 
Ansell should not only have the hay of Boreham Meadow, but 

also the whole possession and soil thereof, and of another close 
called Millcroft. Lord Mansfield admitted this evidence : but 
the Court of Common Pleas said — '^ We are all clearly of opi- 
nion, that no parol evidence is admissible to disannul, and sub- 
stantially to vary, a written agreement The parol evidence in 
the present case totally annuls, and substantially alters and im- 
pugns, the written agreement" 

54. An action on the case was brought for the use and occu- Piwton «• 

Xneroeau* 

pation of a house, of which, it was agreed in writing, that a lease 2 Black. R. 
should be let by Christiana Preston to Abraham Gramage, for 
21 years, at 26/. per annum. Gamage died, and made Merceau 
his executor, who paid into Court 26/. for one year's rent On the 
trial the plaintifi* offered to show by parol evidence, that be- 
sides the 26/. per annum, the defendant had agreed to pay 
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2/. 12s. 6cl. a year, being the ground^rent of the premises, to the 
ground landlord ; but no evidence was offered of the actual pay- 
ment of such ground*rent during the testator's Ufe; without 
which, Ld. Ch. Just, de Grey thought such parol endence in- 
admissible, and non-suited the plaintiff. Upon a motion to set 
aside the nonsuit, Mr. Justice Blackstone declared his opinion 
that it was right to reject this evidence. The Courts should be 
very cautious in admitting any evidence to supply or explain 
written agreements, else the statute of Frauds would be eluded, 
and the same uncertainty introduced, by suppletory or explana- 
tory evidence, which that statute had suppressed in respect to 
the principal object It never ought to be suffered so as to con- 
tradict or explain away an explicit agreement ; for that was in 
effect to vary it Here was a positive agreement that the tenant 
should pay 26L Should the Court admit proof that this meant 
2SL 12s. 6d. ? What was it to the tenant to whom the rent was 
to be paid, so as he was obUged to pay more than his con- 
tract expressed. The Court could neither alter the rent, nor the 
term. 
2Atk. 384. 55. The same doctrine is established in equity; for Lwd 

B.i.c.3*t. u. Hardwicke has said, that to add any thing to an agreement in 
Tin!^, Tit. 7. writingt by admitting parol evidence, which would affect land, 
c. 1. 1. 19. ^n^i^ QQt only contrary to the statute of Frauds, but to the rule of 
Binstead v. the common law, before that statute was in being ; and it has 
Bunb. 66. been laid down by the Court of Exchequer, that where there is 

an agreement in writing executed, no evidence can he given to 
supply any defect in it, which was intended to be part of it, but 
not inserted ; for that would be to evade the statute of frauds, 
and introduce more perjury. 
Bat admitted 56. There are, however, some cases in which averments, 

in rapport m 

them. founded on parol evidence of cdlateral facts, tending to support 

Antef'c. 9. ' ^ explain a deed, have been admitted. Thus in the case of a 
1*^ 176 bargain and sale to uses, an averment, that a pecuniary eon 
2RoU.Ab.78(8. sideration was given, might have been made before the statute, 
tnte, c 10. ' of frauds, and is still allowed ; because such an averment stands 

with the deed. 
Ante, s. 54. 57^ Jq the case of Preston v. Merceau, Sir W. Blackstone 

observed, that with respect to collateral matten, parol evidence 
might be admissible : the plaintiff might show who was to put 
the house in repair, or the like, concerning which nothing was 
said ; but he could not by parol evidence shorten the term to 
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fourteen, or extend it to twenty-five years ; or make the rent 
other than 26/. a year. 

68. In a modem case, the consideration expressed in a deed The King v. 
of conveyance was 28/.9 but parol evidence was admitted to 4 Term R. 474. 
prove that 30/. was the real consideration; and Lord Kenyon 

said, it was clear that the party might prove other consider- 
ations than those expressed in the deed ; it was permitted in all 
cases of covenants to stand seised to uses. 

69. In a subsequent case parol evidence was received, to The King v. 
prove that a sum of money was paid as an apprentice fee ; e Tenn^iu 
though no mention of that circumstance was made in the contract ^^^* 

of apprenticeship : and Lord Kenyon observed, that this parol 
evidence was not offered to contradict the written agreement 
but to ascertain an independent fact, and therefore it was pro- 
perly received in evidence. 

60. In the case of an amb^uUa$ patem, that is, an ambiguity And where 
which appears upon the face of the intrument, no averment is ambiguity. 
allowed to explain it ; but in the case of an ambiguitas kUens, an 
averment to explain it, supported by parol evidence, is admissible. 
Hence Lord Bacon's maxim. No. 23. Ambiguitas verborum lattns, 
ver^catiofie suppletur ; nam quod ex facto oritur ambiguumf veri- 
ficatione facti toUitur. Thus if a feoffment be made of the Huding v. 
manor of S., and the feoffor has a manor called North S., and in cha! 74i^ 
another called South S., parol evidence will be admitted to show 

which manor was meant. 

61. This doctrine is not altered by the statute of frauds; it 
being now held that parol evidence is admissible in all cases of 

latent ambiguities. And in the case of Meres v. Ansell, the Ante, s. 63. 
Court of Common Pleas said, that in some cases of deeds, where 
there were two Johns named, or two black acres mentioned, parol 
evidence might be admitted to explain which John, or which 
black acre was meant 

62. In a modem case. Lord Thurlow said — '* If there be a i Bio. c. c. 
latent ambiguity, it must be explained by parol evidence ; for ^'umont v. 
though the words do not primd facie import an ambiguity, yet if ^^^^ l}^7 "** 
such ambiguity can be made to appear from parol evidence, it 

must be admitted to explain it, as well as to raise it : but if 
words have in themselves a positive precise sense, I have no 
idea of its being possible to change them ; and I take it to be 
an established rule that words cannot be changed in that 



manner." 
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63. Where it is alleged in a court of equity that a material 
part of a deed has been omitted by fraud ; or that the intention 
of the parties has been mistaken and misapprehended by the 
drawer of the deed ; parol evidence will be admitted to prove 
such fraud or mistake. 

64« It is a rule of law that a person shall always be estopped 
by his own deed ; that is, he shall not be allowed to aver any 
thing in contradiction to what he has once so solemnly and deli- 
berately avowed. Thus if a person makes a lease for years, by in- 
denture, of lands wherein he has no estate at the time, and after- 
wards purchases those lands, the lease will be good ; because the 
lessor is estopped to say that he did not demise them. If how- 
ever such a lease be made by deed poll, the lessee will not be es- 
topped from averring that the lessor had nothing in the land at 
the time when the lease was made ; because the deed poll is only 
the deed of the lessor, whereas the indenture is the deed of 
both. 

65. When an interest actually passes by a lease, there is no 
estoppel ; though the interest purported to be granted be really 
greater than the lessor, at that time, had power to grant. As if 
A., lessee for the life of B., makes a lease for years by indenture, 
and afterwards purchases the reversion in fee, and then B. dies ; 
A. shall avoid his own lease, though the years expressed in the 
lease be not expired. 

66. If A. seised of ten acres, and B. of other ten acres, join in 
a lease for years, by indenture, these are several leases, according 
to their several estates, and no estoppel is wrought by the inden- 
ture to either party : because each has an estate whereout such 
lease for years may be derived. For the reason why estoppeb 
were at any time allowed was, because otherwise, when the 
party had nothing in the lands, the deed must be absolutely 
void. 

67. Every estoppel ought to be reciprocal ; that is, to bind 
both parties. This is the reason that regularly a stranger shall 
neither take advantage, nor be bound by an estoppel. Privies in 
blood, as the heir ; privies in estate, as the feoffee, lessee, &c«, 
privies in law, as lord by escheat, tenant by the curtesy, tenants 
in dower, and others that come in by act of law, or in the post, 
shall be bound, and take advantage of estoppels. 
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68. A lessee is oot estopped by the description of tbe lands supwith t>. 
contained in his lease, for this is not the essence of the deed : he 6io. 
may therefore show that what is there called meadow, has been q^^^^ 2 
sometimes ploughed. '^®'™ ^' i^- 

69. It was formerly held, that conveyances to uses should be Construction of 
construed like wills ; that is, according to the intention of the uses. 
parties, though not expressed in the proper, legal, and technical Hio^t^d, 
words required in conveyances deriving their effect from the ?!^*^^^^' 
common law. This doctrine has been partly denied by Lord Cartb.34d. 
Hardwicke, who, in a case where the question was, whether, in y^e^ ^' 

a covenant to stand seised, the words were to be construed ^Y^^o?^^' 
Strictly, said — ^/ It is objected that there is no warrant to con- 
strue a deed to uses, as to the limitations and words of it, in a 
greater latitude than a conveyance at common law ; and if con- 
strued in a different manner, would cause great confusion; 
which I bold to be true in general. For, the statute joining the 
estate and tbe use together, it becomes one entire conveyance, 
by force of the statute ; and the words are to be construed the * 
same way : but this is to be taken virith some restriction. As 
to the words of limitation in a deed, they are, to be sure, to be 
constmed in that manner, viz. in the same sense : but where 
they are words of regulation or modification of the estate, and 
not words of limitation, I think there is no harm in giving them 
greater latitude in deeds on the statute of Uses, which are trusts 
at common law ; than in feoffments, which are strict conveyances 
at conunon law.'* 

70. If it should be established that conveyances to uses» which 
are now become the common assurances of the realm, were to be 
construed in the same manner as vrills, even with respect only to 
the words of regulation or modification of the estate ; such a doc* 
trine would, in some degree, tend to introduce all that latitude 
and uncertainty which now prevails in the construction of testa- 
mentary dispositions. Of this opinion was the late Mr. Booth, 
the most able conveyancer of the last century ; who says, in one 

of his opinions, '' If deeds of uses must be governed by the same Cans tod 
rules as prevail vrith respect to wills, then a limitation to a man's voJ?il!'279. 
male descendants, or male children, may create an estate in tail ; 
and an absolute inheritance may pass by a limitation to the use 
of the grantee for ever ; which will produce infinite confusion." 

VOL. IV. s 
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Wiiles'Rep. 71. Mr. Booth's opinion is confirmed by Lord C. J. Willes 

and his brethren, in the case of Tapner v. Marlott ; where he 
says — " As to what was insisted upon, that a conveyance to 
uses is to be construed as a will, and in a different manner from 
other conveyances, we are all clearly of a contrary opinion. For 
since the statute of Uses, a use is turned into a legal estate, to 
all intents and purposes ; it must be conveyed exactly in the 
same manner, and by the same words : and if it were otherwise, 
as most conveyances are now made by way of use, endless con- 
fusion would ensue.'' 

ooo"^* ^' ^' "^2. Lord Thurlow and Lord Kenyon have fully assented to 

3 Tenn R. 765. this doctiine. Therefore it may now be laid down as settled, 
^"" ' that conveyances to uses are to be construed in the same manner 

as deeds deriving their effect from common law. 

Of dedamtions 73, Declarations of trust are construed in the same manner as 

oftiust. 

Feame Cont. common law conveyances, where an estate is finally limited by 
4tb ed. * ^ deed, without any kind of reference to a further execution of 

the trust, by a conveyance directed to be made. For in such 
cases any occasional conveyance that may at any time be re- 
quired of the legal estate from the trustees, may well be deemed 
a matter of form only ; and not otherwise requisite than for the 
mere purpose of investing the subsisting trusts, whatever they 
may be, with their commensurate legal estates. 
^^^^' 74. But a declaration of trust, whose effect is referred to 

1 Yes. s. 103. another conveyance, directed to be made for its estabbshment, 

which was formerly called an executory trust, may reasonably 
be considered as left to some degree of modification, by that 
supplemental part of the deed, viz. the conveyance to which the 
completion of the trusts is referred. And such conveyance 
may be directed to be made, so as to effectuate the inten- 
tion of the person creating the trust, with less regard to the 
strict rules of construction, than in a case of a trust executed. 
Of articles of 76. Articles of agreement being only considered as preparatory 

asreetnent. 

to something which is to be completed afterwards, the constrac- 
2Atk. 645. tion of them is different from that of regular conveyances: it 
Vol. II. 374. being a rule to look on them merely as the heads of what has 

been agreed upon between the parties, and only as minutes 
drawn up by them, to lay before counsel, in order to direct and 
guide them to carry the intent and scheme of the parties into 
execution. Therefore the Court of Chancery will mould them 
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in such a manner, as to comprehend what appears to be the ma- 
nifest intent and design of the parties, without paying a nice at- 
tention to the legal sense or operation of the words which may 
be made use of in framing the articles. 

76. This doctrine is particularly applicable to articles of agree- l«;fra, c. 23. 
ment made previous to marriage. And where a covenant to Newcastle, 
convey property at a future time is inserted in a marriage settle- ' 
ment, it will be construed in the same manner as an article of 
agreement 

77. [In a recent case of Hill v. Hill, before Sir L. Shadwell, 
V. C, in the sittings before Easter Term, 1834, not yet reported, 
the editor is informed that his Honour decided that where articles 
for the settlement of real estate contained a provision for the in- 
sertion of *^ all usual powers,* a power of sale and exchange was 
to be inserted in the settlement; and he observed that powers to 
grant mining and building leases, powers of partition and en- 
franchisement, and all other powers which the circumstances of 
the property may render desirable for its management, are autho- 
rized by marriage articles, which provide for the insertion '' of 
usual powers/'] 
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Section I. 

Having stated the general niles and principles established for 
the constraction of deeds, I shall proceed to the exposition of 

Anta* c. z. the formal parts of a deed, in the order in which they hare been 

mentioned. 

^At^ 2« With respect to the date of a deed, which is the description 

of the time when it was made, by inserting the day of the month, 
the year of the King, and the year of oar Lord, it may be placed 
either at the beginning or the end. In deeds indented, it is 
now usually placed at the beginning ; and in deeds poll at the 
end. 

1 Inst. 6 8. 3. In former times deeds were not dated, because the limita- 

tion of prescription or time of memory often changed ; and then 
it was held that a deed bearing date before the limited time of 
prescription was not pleadable. But it became customary about 
the time of King Edward II. to insert the date in all deeds, 
which has been practised ever since. 
4. It is not, however, absolutely necessary that a deed should 

€. 2. 1. 79. be dated, for, as has been already stated, if a deed has no date, 

or bears an impossible date, it will take effect from the time of 

Touch. 72. its delivery ; and the time of the delivery of deeds is presumed to 

be the time of their date, unless the contrary appears. 
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5. Deeds take place according to the priority of their dates, 
or times of delivery ; it being a maxim of the common law, qui 

prior est tempore, potior est injure. It has however been shown, Tit. 12. c. 3. 
that there are many cases where a purchaser or mortgagee may, 
by obtaining an assignment of a prior legal estate, obtain a pre- 
ference over a person claiming under a prior deed ; but this is 
because the deed by which such prior legal estate was created, 
is prior in point of time, to both the other deeds : and in conse- 
quence of the register acts, a deed duly registered will take place Infra, c.29. 
of a prior deed not registered. 

6. Where two deeds bear the same date, and manifestly con- Taylor v. 
tain but one agreement, that deed shall be presumed to be first iqq, ^' ^"' 
executed, which will best support the clear intention of the ^^' ^^®' 
parties. 

7. With respect to the parties to a deed, they are either active Partici. 
or passive. Those who grant, demise, or release, are the active 
parties, and are called the grantors, lessors, and releasors : and 
those to whom lands are granted, demised, or released, are the 
passive parties, and called the grantees, lessees, or releasees. 

8. If several persons join in a deed, some of whom are capable i Inst 45 a. 
of conveying or taking, and others incapable, it shall enure and 

be construed as the deed of those only who are capable of con- 
veying, and to those only who are capable of taking : for the in- 
capacity of some of the parties will not render it invalid, as to 
those who are capable. 

9. Although a tenant for life can only grant away his own life i Hep- 76 a. 
estate, yet if he is joined in the deed by the remainder-man or 
reversioner, they may together convey away the inheritance ; for 

each passes his own estate. 

10. The parties to a deed ought to be described by their pro- How to be 
per christian and surnames, their rank, profession, and place of 
residence. But mistakes in the description of the parties will 

not, unless very gross, make a deed void ; for if the description, 
however imperfect, is sufficient to distinguish the person de- 
scribed from all others, it will be good. NihUfacil error nominis, 
cum de corpore constat. Touch. 233. 

1 1 . Persons who have several Christian names, as Thomas 
Henry, &c. frequently use only the first name : and in that case, 
if they are described in a deed by the first name only, it will be 
good. For this, there is an authority in Bracton, who, speaking 188 b. 
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of legal pi-oceedings, in which the description of the parties 
should be particalarly accurate, says — Si quis binonmds fuerity 
sive in nomine propria, sive in cognomine, illud nomefi tenendum 
eritj quo solet Jrequentius appellari. 

1 Inst. 3 a. 12. If lands be granted to Robert Earl of Pembroke, when his 

name is Henry ; or to George Bishop of Norwich, when his name 

7 Bing. 455. is John ; it will be good. For in these and the like cases, no doubt 

or uncertainty can arise ; as there can be but one person having 
those dignities. 

Carth. 440. 13. It is said by Lord Holt, that a grant to a Duke's eldest 

son, by the name of marquis ; or to the eldest son of a marquis 
by the name of earl, et sic de muUbus ; would be good : because 
of the common courtesy of England; and their places in he- 
raldry. 

1 Inst. 3 a. 14. A wife is a good name of purchase^ without a Christian 

name ; and so it is if a Christian name be added, and mistaken ; 
for utile per inutile non vitiatur. But if an ordinary person grants 
by his surname only, without any name of baptism ; or by his 
name of baptism, without any surname ; in these and the like 
cases, the deed will be void for uncertainty : unless there be some 
other matter in the deed to help it ; or something done after to 
supply the defect. 

Idem. 15. A name acquired by reputation only, will be considered 

as a sufficient description ; for all surnames were originally ac- 
quired by reputation. Hence it has been often held, that a 
bastard is sufficiently described by the name by which he has 
been usually known. 

Idem. 16. A person to whom an estate in remainder is limited, may 

be described in a deed, without mentioning either his Christian 
or surname ; as if a remainder is limited, prinogemto JiHo, or 
seniori puero, of J. S., it will be good. And in the usual limi- 
tation of remainders to persons unborn, they are necessarily de- 
scribed in this manner. 

Idem. 17. The word issue is a good description in a deed, and is 

equivalent to the words child or children : therefore a remainder 
to the issue, or issue of the body of A., is good. 

Tit. 16. c. 1. IS* I^ consequence of the maxim that nemo est hteres viventis, 

** ^* an immediate grant to the heirs of A. is void ; but a remainder 

may be limited to the heirs of A., which will be good if A. dies 
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during the coDtinuance of the particular estate, or at the instant 
of its determination. A grant to the heirs of a person who is 
dead, is good ; for in that case the word heirs is a sufficient de- 
scription of the person intended to take ; and even the word Waker o. 
heir, in the singular number, is a sufficient description, by which infra, c. 23. 
an estate may be limited. 

19. A limitation in remainder to the right heirs of A. and B., ^ Roll. Ab. 
will give to such heirs, if their parents die during the particular 
estate, an estate in common. But a limitation to the heirs of 
husband and wife, will be considered as a limitation to the heirs Roe v. Quart- 
of both, according to that relation ; that is, to the children of both. B«p. 630. 

20. Lord Coke says, if a remainder is limited to the heirs Host. 24 b. 
female of the body of A., and A. dies leaving a son and a daugh- 
ter, the daughter can take nothing by this limitation, because 

she is not heir: for the person claiming under such a descrip- 
tion must fully answer it ; and consequently, a person having only 
half the description will be excluded. Now the description con- Bickford v. 
gists of two parts ; one, requiring that the donee should be heir ; 5 BrolTarl. 
the other, that the donee should be a female : and in the case put ^^' ^^' 
by Lord Coke, the daughter is not heir, she having a brother. 
This doctrine has been controverted ; it is, however, very ably 
defended by Mr. Hargrave, in his note to this passage. But in ^ lost* 164 a.n. 

OoOQutlQ V. 

a subsequent note, he has mentioned a case in which the Court Burtenshaw, 
of Exchequer refused to apply the rule to a marriage settlement ; ^^^ j^^, 
and held, that a limitation to the heirs female of the body of the ^ ed. App. 
settlor was good, though the person answering that description 
was not also heir general. 

21. In conveyances by or to corporations, the description of Fanibawe's 
the corporation must be such as to distinguish it from all other ' 
corporations. But there is no case where a grant by a corpora- 
tion has been held void, on account of a variance in any of these 

four circumstances ; namely, addition, interposition, omission, or 
commutation ; if they retain the four first principles of sub« 
stance, viz. name of persons, of hduse, foundations, or dedica 
cations, places known before the foundation, in which the house 
is situate. * . 

22. The recital is a narrative of such facts, assurances, and Recital. 
agreements, as are necessary to explain the grantor's title, and 

the motives and reasons upon which the deed is founded. And 
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although recitals are not absolutely necessary, yet they are now 
usually inserted in all deeds, for the purpose of showing the 
origin and deriyation of the title ; or of stating such facts as are 
connected with, or relate to, the subject matter of the deed. 

23. A mis-recital of a former grant will not invalidate a deed. 
As where a person made a lease, habendum from the feast of the 
Purification : afterwards reciting the lease as granted from the 
feast of the Annunciation, he granted the reversion : it was held 
good. In a subsequent case it was held, that a mis-recital of 
the estate of the grantor in the land, or of the date of the 
deed by which he acquired the land, did not invalidate a 
deed. 

24. It is laid down by Lord Coke, that a recital does not 
conclude, because it is no direct affirmation. But it has been 
since held, that though a person shall not be estopped by a ge- 
neral recital, yet he may be estopped by the recital of a parti- 
cular fact. 

26. Thus where it was recited in the condition of a bond, that 
the obligor had received divers sums of money for the obligee, 
which he had not brought to account, but acknowledged that a 
balance was due to the obligee ; it was held that the obligor was 
estopped to say that he had not received any money for the use 
of the obligee. 

26. Where it can be proved that a deed was actually 
executed, and is lost, the recital of it in another deed is evi- 
dence of it. 

27. After the recitals comes the witnessing part, which b^ns 
with a statement of the consideration, and if it is a pecuniary 
one, the payment of it is mentioned, the grantor acknowledges 
the receipt of it, and releases the grantee from its payment. It 
is also usual and proper to endorse a receipt for the consideration 
on the back of the deed, signed by the party who receives the 
money. 

28. The next thing is the grant or release by which the lands 
are transferred. The technical words, where necessary, by 
which this transfer is made, differ according to the different 
kinds of conveyance, and have been already stated. 

29. It should however be observed, that some difference of 
opinion has existed respecting the necessity of the word granL 
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Sir J. Palmer thought, that in a deed to pass an inheritance, Bridgeman's 
where there was a common in gross, the word grant was abso- vol.i. 323. 
lately necessary; for it could not pass by the livery: from 
which it was supposed that incorporeal hereditaments, severed 
from the inheritance, could only pass by the word grant. This 
must however be confined to feoffments; for in conveyances 
derived from the statute of uses, advowsons, commons, and all Ante, c 9. 
other incorporeal hereditaments, may be conveyed without the 
word grant. 

30. When any thing is granted, all the means to attain it. Touch. 89. 
and all the fruits and effects of it, are also granted, and will 

pass inchmvif together with the thing itself, without the words 

cum pertinentiis: for it is a maxim, cuicunque aliquid conceditur, 

etiam et id sine quo res ipsa non esse potuU. Thus if a person Fitx. N. B. 

grants a piece of ground in the middle of his estate ; he at the 

same time impliedly grants a way to it, and the grantee may Til 24. s. lo. 

pass over the land of the grantor for that purpose, without 

being guilty of a trespass. 

31. The grant or release is immediately followed by the de- Description of 
scription of the things granted, which cannot be too minute and t^^ 
accurate. Every thing intended to be conveyed should be par- 
ticularly mentioned, and set down in its proper order; such 

as honours, manors, messuages, cottages, mills, dove-houses, 
gardens, orchards, lands, meadows, pastures, woods, underwoods, 
furzes, heaths, moors, rents, commons, fishings, warrens, mines, 
advowsons, tithes and portions of tithes, oblations, hundreds, 
ways (a), ferries, services, &c., all which should be described by 
their situation, county, hundred, tithing or vill, hamlet and 
parish, number of acres and boundaries, and in whose tenure 
and occupation. 

32. The civil division of the kingdom was originally into 
counties, hundreds, and vills, tithings or townships ; for parishes 
were divisions only in reference to ecclesiastical affairs, of which 
the common law took no notice ; but in process of time parishes 
became divisions in reference to civil matters. 

33. There was a parish and also a vill called Street, and a Stoke v.Pope, 
person having lands in the vill of Street, and also lands in the 

(a) As to the construction of all " ways/' &c. see Barlow «• Rhodes, 1 Cr« & 
Mees. 439. 
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parish of Street, but not within the vill of Street* conveyed all hn 
lands in Street. It was resolved that the lands in the YiU only 
passed ; because when Street was named generallyi it mast be 
understood of the vill only. 

34. The word manor has a very extensive signification ; for it 
will pass, I. All the demesnes^ that is, all the lands whereof the 
lord is seised within the manor ; and also the freehold of all the 
lands held by copyholders, or other customary tenants, together 
with all the wastes. II. All the services, such as fealty, suit of 
court, rents, &c. III. All courts baron, courts leet, with the 
fines and perquisites annexed thereto, and all other franchises 
that are parcel of, or appendant to the manor, at the time of the 
conveyance. The site and demesnes of the manor may however 
be separated, in a lease, from the manor itself. 

35. Lands held in fee simple of a manor are not considered 
as parcel of the manor, although the rents and services issuing 
out of such lands are parcel of the manor. But where lands 
which originally constituted part of the demesnes of a manor 
are granted out for life or in tail, the reversion remains parcel of 
the manor and will pass by a conveyance of the manor. For 
as Mr. Pigot observes, when a person is seised of a manor and 
demesnes in possession, and makes a lease for life, and parts with 
the possession of what he so leases, in lieu of the possession, he 
has the reversion and services which are annexed to the manor, 
and constitute a part of it; and the reversion and services 
naturally follow the right and nature of the land. 

36. A court baron being incident to a manor of common right, 
the manor cannot be granted, by a private person, with an ex- 
ception of the court baron and its perquisites, but may be so 
granted by the King. 

37. An advowson appendant to the manor will pass by a con- 
veyance of the manor, even though the word appurtenances be 
omitted, because it is parcel of the manor. But things which 
are not parcel of the manor will not pass by a conveyance of the 
manor, unless they have acquired from time immemorial a 
reputation of appendancy. 

38. It has been stated, that although many manors have been 
destroyed, yet they still continue to be called manors, though 
in fact they are only reputed manors ; and a reputed manor will 
pass in a deed by the word manor. 
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39. It is said by Lord Kine, that a hundred is only a Bars v. Bud. 

2P*Wm8 397. 

franchise, and that by the grant of a hundred nothing but i Vent. 403. 
the franchise passes^ and not the lands lying within the hun- 
dred. 

40. The word messuage is synonymous with dwelling house ; Mcwuage. 

« ^ • ^ Inst. 5 1). 

and a grant of a messuage with the appurtenances will not only Smith v. Martin, 
pass a house, but all buildings attached or adjoining to it ; as "°**' *^' 
also its curtilage, garden, and orchard; together with the close 
in which the house is built. But if a greater quantity of land 
has been usually occupied with the house, yet it will not pass. 

41. The word farm comprehends many things; for by the ^vm. 
conveyance of a farm will pass a messuage, arable land, meadow, Touch. 93.* 
pasture, wood, &c., thereto belonging, or therewith used ; be- 
cause this word properly signifies a messuage, with a quantity 

of demesnes thereto belonging. 

42. The word land, strictly taken, only signifies arable land. Land. 
For in the ancient pracipes we constantly find the words, terra, 
pratum, et pastura ; land, meadow, and pasture. But this con- 
fined meaning of the word land was only adopted when used in 

?L precipe, in an adversary suit; for Lord Coke says land, in i Inst. 4a. 
the legal signification, comprehends any ground, soil, or earth 
whatever, as meadows, pastures, woods, moors, waters, marshes, 
furzes, heaths; and that it also includes all castles, houses, and 
other buildings thereon ; which will pass with it. 

43. Land is often described according to its admeasurement ; Some v. Taylor^ 
and in that case the acres shall be taken according to the esti- "^ 
mation of the country in which it lies ; not according to the 

statute de terris mensurandis. But where a person has a close Morgan v. 
containing twenty acres of land by estimation, but which in Poph!55.' 
reality is not eighteen, and he grants ten acres of that close 
to another, the grantee shall have them according to statute 
measure; because those acres were not known by parcels, or by 
metes and bounds. 

44. Where a person has a moveable estate of inheritance in ^ Inst. 48 b» 
thirteen acres of land, parcel of a meadow of eighty acres, he 

may convey it by the description of thirteen acres, lying within 
the meadow of eighty acres, without bounding or describing it 
in certainty. 

45. If a person grants to another the profit of certain lands, i Inst. 4 b. 
and makes livery of seisin secundum formam ckarta, the lapd 
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itself will pass, together with the vesturey herbage, trees, mines, 
and whatsoever is parcel of the land : for what is the land bat 
the profits thereof? 

46. If a man seised of several acres of wood, grants to another 
omnes boscos sues, all his woods ; not only the woods growing 
upon the land pass, but the land itself; for boscos not only 
includes the trees, but also the land whereupon they grow. 

47. If a man grants all his pastures, the land employed in the 
feeding of beasts will pass ; as also such pastures and feedings 
as the grantor has in another man's soil. And if a person grants 
omnia praia sua, all his meadows, the land itself of that kind 
will pass. 

48. Lord Coke says, a grant of vesturam terra will not pass 
the soil ; but only the corn, grass, and underwood. This has 
been doubted ; and it has been contended, that the words 
vesture of lands^ mean all the profits. 

49. If a person grants aquam suam, the soil will not pass ; 
but only the right of fishing in that water : for the proper words, 
in that case, to pass the soil, would be, so many acres of land 
equd coopertas, covered with water. But the word stagnum, or 
pool, will pass both the water and the land. 

60. It has been stated, that tithes will not pass under the de- 
nomination of land ; and that a release of all claims arising out 
of lands would not affect them ; so that they only can be con- 
veyed by the word tithes. 

61. The word tenement is of greater extent than any that has 
been mentioned : for though in its usual acceptation it is only 
applied to houses and other buildings ; yet in its original, pro- 
per, and legal sense, it signifie» every thing that may be bolden, 
provided it be of a permanent nature ; whether it be of a substan- 
tial and sensible, or of an unsubstantial ideal kind. Thus, the 
words liberum tenementum, or frank tenement, are applicable, not 
only to land, but also to rents, commons, offices, and the like. 

62. The word hereditament is much the largest and most 
comprehensive one used in deeds ; for it includes not only lands 
and tenements, but also whatever may be inherited ; be it cor- 
poreal or incorporeal, real, personal, or mixed. Thus, an heir- 
loom, or piece of furniture, which by custom descends to the 
heir, together with a house, is neither land nor tenement, but 
a mere moveable ; yet being inheritable, it is comprised under 
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the general word hereditament. And so a condition, the benefit 
of which may descend to a person from his ancestor, is also an 
hereditament 

53. Notwithstanding the maxim cuju$ est sohm, Sec., a lease '^^ '• 
of a yard will not pass a cellar, situate under that yard; if it iTeniiR.70i. 
can be shown by evidence that the cellar was not intended to be 
demised. 

64. The words, ''all lands and meadows to the said messuage 
or mill belonging, or used, occupied, or enjoyed, or deemed, 
taken, or accepted as part thereof," inserted in a release, have Doeo.Wiiiiams, 
been held to pass leasehold, as well as freehold lands. 

55. In consequence of the maxim, id cerium est quod cerium Touch. 250. 
reddi potest ^ lands will pass in a deed by the words, f' all that the 

estate in the tenure of J. S., or all that estate which descended 
to the grantor from J. S., or all the grantor's lands in the county 
of B." And it is very common, after a particular description of 
the estates intended to be granted, to insert the words '' and all 
other the messuages. Sec. of the said A. B. in the county of C." 

56. Lord Bacon says, Veritas nomims tolUi errorem demansira' Eflact of addi- 
tioms. Therefore, if lands are described, in the first instance, by deKriptioo. 
their proper names, as the manor of Dale ; or by their abuttals, ^* '^'"^' 
as a close of pasture bounded on the east by Endsdenwood, on 

the south by, &c. ; or if the general boundary is mentioned, and 
the grantor has no other lands in the same precinct ; or if the 
lands are described by their appendancy to other lands more 
notorious, as parcel of the manor of A. ; in all these cases, if 
there be an error in any addition made to these names or de- 
scriptions, it will have no effect. 

67. Thus if a person grants his close called Dale, in the parish Id. 105. 
of Hurst, in the county of Hants, and the parish extends into 
the county of Berks, and the whole close of Dale lies in the 
county of Berks ; yet, because the parcel is specially named, Windham v. 
the falsity of the addition hurteth not. 3 Dyer,'^6 b. 

58. In a case reported by Plowden, where a lease was made Wiotesley v. 
of all that the farm of Brosley, then in the tenure and occupa- piowd.'l9i. 
tion of R. Wilcox ; which was not the fact ; the Court said, that 
the word farm had a certainty in itself: and when the descrip- 
tion went further, and s^id, in the tenure and occupation of R. 
Wilcox, this was of no effect ; for if it was not in his tenure and 
occupation, yet it should pass : because there was a certainty in 
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the thing demised, viz. the farm of Broaley ; and so another 
certainty put to a thing which was certain enough before, was 
of no manner of effect. 

69. But if there be an error in the principal description of the 
thing intended to be granted, though there be no error in the 
addition, nothing will pass. Thus, Lord Bacon says, if a person 
grants tenementum suum^ or omnia tenementa sua, in the parish of 
St. B. without Aldgate, where in truth it is without Bishopsgate, 
m tenura GuHebni A., which is true, yet the grant will be void : 
because that which sounds in denomination is false, which is 
the more worthy ; and that which sounds in addition is true, 
I>^^'* C3*«> which is the less. And though the words, in ienurd GtiHelmi A., 
Hob. 171. which is true, had been first placed, yet it had been all one. 

60. Where words of addition are mistaken, and contrary to 
the real fact, they will not even operate as a restriction on the 
preceding words. 



Swyit V. Eyres, 61. A corporation demised in these words, — all that their 

glebe land lying in Chesterton, viz. seventy-eight acres of land, 
and also the demesnes of the said seventy-eight acres, with all 
the tithes of the said parish of Chesterton, and also the tithes of 
the said seventy »eight acres ; all which lately were in the occu- 
pation of Margaret Peto deceased. The tithes of the lands de- 
mised never were in the occupation of Margaret Peto ; and the 
question was, whether they passed to the lessee. It was urged 
for the plaintiff that the words, in the occupation of M. Peto, 
were a clause of restriction, which showed an intent that nothing 
should pass but what was in her occupation. But all the Judges 
held the lease good, and no restriction of the first words, be- 
cause there were three distinct clauses before. I. The grant of 
the seventy-eight acres of glebe. II. The grant of the tithes. 
III. The grant of the tithes of the seventy-eight acres of glebe: 
which were all distinct several clauses by themselves. And the 
clause, all which, &c., did not depend on any of them ; for the 
words, "which were, Sec" was a restriction only, when the 
clause was general, and was all but one and the same sentence ; 
and not ended or certain before the end of the sentence. But 
where the clause was not in one entire sentence, but distinct and 
disjoined from the other, as here it was, there could not be any 
restriction. Also this being in the case of a common person, 
addition of a false thing ; viz. false possession, shall never hurt 
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the grant: for the addition of a falsity shall never hurt, where 
there is any manner of certainty before. Wherefore they all 
concluded that the grant was good ; and observed, that though 
the words '* which were in the tenure of M. P." when they are 
in one and the same sentence, may be construed to be a restric- 
tion ; yet in these words, *' all which were," 8cc. the word 
all, 80 disjoined, could not be a restriction, but an explanation. 

62. Where the lands are first described generally, and after- 
wards a particular description is added, that shall restrain the 
general words. Thus if a man grants all his lands in D. which Bro. Ab. 
he has by the gift and feoffment of J. S., nothing will pass but 
lands of the gift and feoffment of J. S. But if he bad granted 

all his lands in D. called N., which was the estate of J. S., there 
the lands called N. shall pass though they never were the estate 
ofJ. S. 

63. The next clause usually inserted in the premises of a deed, Clause respect- 
where the fee simple is conveyed, is, ^* Together with all deeds, 
evidences, and writings, &c. relating to the premises conveyed," 

&c. For although in general deeds follow the land, and a pur- 
chaser in fee, without warranty, is entitled to them, though not 
particularly granted, yet it is not amiss to insert this clause ; and 
in conveyances to uses it ought never to be omitted, because in }g"S^fj5*** 
that case it has been questioned whether the deeds would not Vide mpra, 
pass to the releasees to uses, and not to the cestui que use. 

64. In Lord Buckhurst's case it was resolved, that if a person i Rep.i. 
made a feoffment with warranty, by which he was bound to ren- infra, c. 25. 
der in value, there, without an express grant, the feoffee should . 

not have the charters that comprehended warranty, upon which 
the feoffor might have his warranty paramount. 
66. The next clause in the premises of a deed is that whereby Exception. 

Touch 77 

the grantor excepts something out of that which he has before 
granted, by which means it does not pass by the grant; and is 
severed from the things granted. 

66. The following circumstances are necessary to make a good Idem, 
exception: — I. It must be made by apt words. II. The thing 
excepted must be part of the thing previously granted, and not 
of any other thing. III. It must only be a part of the thing 
granted ; for if the exception extends to the whole, it will be 
void. IV. It must be of such a thing as is severable from the 
thing granted ; and not an inseparable interest, or incident. 
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V. It must be such a thing as that he who excepts may retain 
it, VI. It must of a particular thing out of a general one ; not 
a particular thing out of a particular one. VII. It must be 
certainly described and set down. 
?Rep. ss'a. ^^* With respect to the habendum, its office is only to limit 
the certainty of the estate granted ; therefore no person can take 
an immediate estate by the habendum of a deed, where he is not 
named in the premises ; for it is in the premises of a deed that 
the thing is really granted. 
Bro^tf ^' ^^* ^^ ^^ ^ given to J. S. habendum, to him and a stranger, 

2 Roll. Ab. 67. for a Certain estate ; this is void as to the stranger, because he 
Hobart, * was uot mentioned in the premises ; and when J. S. dies, there 
Ante, ch.20. ^yj y^ ^^ occupancy ; for the grant to the stranger in the ha- 
bendum was intended an estate to him, and not as a limitation 
of the estate of J. S. 
1 Inst 21 a. 69. There are, however, some exceptions to this rule. I. If 
lands are given in frank marriage, the wife, who is the object of 
the gift, may take by the habendum, though not named in the 
Ante, C.2. a. 3. premises. 11. A person not named in the premises may take an 

estate in remainder by the habendum* III. If no name what- 
ever be mentioned in the premises, then a person named in the 
Touch. 76. habendum may take. 

1 Inst. 7 a. n. 3. 70. There is a case where the two Chief Justices and the 

Chief Baron certified to the Chancellor that a lease was good, 
though the lessee was only named in the habendum. 

71. In declarations of uses, a use may be declared in the 
» habendum, to a person to whom no estate is granted in the 
premises. 
Sammes' case, 72. Sir T. B., by indenture between him and John and Geo. 

Sammes, bargained, sold, and enfeoffed to John Sammes, to 
hold to the said John and George Sammes, their heirs and 
assigns, to the use of them and their heirs for ever. Resolved, 
that although the feoffment was good only to John and his heirs, 
yet the use limited to John and George and their heirs, was good; 
because the seisin of John was sufficient to serve the use de- 
clared to George. 

2 Roll Ab. 65. 73. Nothing can be limited in the habendum of a deed, which 
^^ * ' has not been given in the premises ; because the premises being 

the part of a deed in which the thing is granted, it fdlows that 
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the habendum, which is only used for the purpose of limiting the 
certainty of the estate, cannot increase the gift ; for in that 
case the grantee would in fact take a thing which was never 
given to him. 

74. Thus if a person grants a manor, habendum una cum 2 Roll. Ab. 65. 
another manor, or una cum advocatione of another manor, this 
is not good ; because it was not included in the premises. But Flowd. 157. 
if a thing is comprehended in the premises, and has another 
name in the habendum, the habendum is good : as if the 
nomination of an advowson is granted^ habendum the advowson, 
it is good, though it varies in name ; for it is one and the same 
thing. 

76. Where the habendum is repugnant and contradictory to Void when re* 
the premises, it is void ; and the grantee will take the estate p!^h!^ 
given in the premises. This is a consequence of the rule already 
stated, that deeds shall be construed most strongly against the Ante, c. 20. 
grantor ; therefore he shall not be allowed to contradict or re- e Rep. 56 b.' 
tract, by any subsequent words, the gift or grant made in the 
premises. 

76. Thus if lands are given in the premises of a deed to A. Piowd. 153. 
and his heirs, habendum to A. for life ; the habendum is void ; 
because it is utterly repugnant to, and irreconcileable with the 
premises. So if the grant were to two persons, habendum to the 

one for life, remainder to the other for life, it would be void ; be- 
cause by the premises the grantees were joint tenants ; so the 
habendum would sever the jointure, and make the one to have 
the whole during his life, and the other to have the whole after 
him. 

77. In the case of things which derive their effect from the 2 R«p. 23 b. 
delivery of the deed, without other ceremony, and which lie in 

grant; there the habendum^ if repugnant to the premises, is void : 
as if a man grants rent or common out of his land, in the pre- 
mises of a deed, to one and his heirs, habendum to the grantee 
for years or for life, the habendum is repugnant and void ; iw an 
estate in fee passed in the premises, by the delivery of the deed. 
But where a ceremony is requisite to the perfection of the estate 
limited by the premises, and nothing more than the mere de- 
livery of the deed is required to the perfection of the estate 
limited by the habendum^ there» although the habendum be of a 

VOL. IV. T 
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lesser estate than is mentioned in the premises, if the ceremony 
is not performed, it shall stand. 

2 B^*^ 23 ***' ^^' ^ P^"^*^ by indenture covenanted^ granted, and demised, 

and to farm let, certain lands to A. B. and A. her son, and to the 
heirs of the said A. ; habendum to them from the date of the same 
indenture until the end of 99 years ; no livery of seisin was made. 
It was resolved, that as livery of seisin was necessary to perfect 
the estate limited in fee, nothing would have passed but an 
estate at will, if the deed had not gone further : but as an estate 
for years was limited in the habendum, that was good presently, 
by the delivery of the deed. And so it appeared to have been 
the intention of the parties that the deed should take effect by 
the delivery. 

But may qualify 79^ There are, however, several cases where the habetidum is 

them. ' ' . T5 1. 

8 Rep. 154 b. allowed to abridge, or rather qualify the premises. For we have 

seen that where a deed first speaks in general words, and after- 
wards descends to special ones, if the special words agree with 
the general ones, the deed shall be intended according to the 
special ones. 

1 Inst. 183 a. 3Q^ Thus where no estate is limited in the premises, and an 

2 Rep. 65 a. ... 1 • • 1 

express estate for years is limited in the habendum^ this will 
qualify and abridge the general intendment of the premises, by 
which an estate for life would otherwise have passed. 
8 Rep. 154 b. 81. If lands are given in the premises to A. and to his heirs, 

2 Roll. Ab. 68. habendum to him and the heirs of his body, he will only take an 

estate tail ; because the habendum may qualify and restrain the 

general import of the word heirs. 
Pilswoith V. 82. Where lands were granted to A. and his heirs, habendum 

T. Jonci, 4. to him and his heirs for three lives ; the habendum was construed 

so as to abridge the estate given in the premises, to an estate for 

three lives. 
Host. 183 b. 83. If a lease be made to two persons habendum, the one 

moiety to the one, and the other moiety to the other, the Ao* 

bendum makes them tenants in common ; whereas by the premises 

they were joint tenants. 
1 last. 299. a. 84. The estate given in the premises may be enlarged by the 

habendum : thus where an estate is given in the premises to the 

grantee for life, habendum to him and his heirs, the grantee will 

take an estate in fee. * * 
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86. Where the premises and the habendum of a deed are SometiiM not 
equally clear, the former will not be eontrolled by the latter, bat the premises. 
both will be allowed to operate. It being a rule thai a deed 
shall be constmed in such a manner aa that every part may be Ante, c. 20. 
effectnal, if they can stand together. 

86. Thus if lands are given in the pi^emisea to a person and 8 R€p.i54b. 
the heirs of his body habendum to him and his heirs, he will take 

an estate tail^ with a fee simple expectant. 

87. Lands were given to husband and wife, and to their heirs, Tumman ». 
habendum to them and the heirs of their bodies. It was held crolja. 476. 
that the grantees took an estate tail, with a fee simple expectant. 

Mr. Hargrave has observed, that this case was attended with 

circumstances particularly showing an intention to pass both : 

for there was a reservation of tenure to the lord paramount, 

which could not be, if only an estate tail passed to the donee, 

and the reversion had remained in the donor, for then the tenure Tit. 2. c.i% 

must have been of the donor. 

88. The words inserted in the habendum for the purpose of Words of limi- 
showing the quantity of estate intended to be given, ai*e called chue.°" ^ 
words of limitation, in contradistinction to the words in the pre- 
mises by which the lands are given, and which are called words 

of purchase. Thus Mr. Feame says — ^^In general, words of ConuRem. 
purchase are those by which, taken absolutely, without reference 
to or connexion with any other words, the estate first attaches, 
or is considered as commencing in the person described by 
them : whilst words of limitation operate by reference to or con- 
nexion with other words^ and extend or modify the estate given 
by those other words." 

89. Mr. Feame had previously observed, that '' when the idem. 107^ 
word heirs, &c. operates only to expand an estate in the ancestor, 

so as to let the heirs described into its extent, and entitle them 
to take derivatively, through or from him, as the root of succes- 
sion, or person in whom the estate is considered as commencing, 
they are properly words of limitation. But when they operate 
only to give the estate imported by tl>em to the heirs described, 
originally, and as the persoAs in whom that estate is considered 
as commencing, and not derivatively from or through the an- 
cestor, they are properly words of purchase." 

90. In some cases the same words operate as words of pur 

T 2 
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I Inst 10 a. chase, and also as words of limitation. Thus Lord Coke says, 

where a remainder is limited to the right heirs of B., it need not 
be said| and to their heirs ; for being plurally limited, it includes 

Infra c 22. ^ ^^ simple ; and yet it rests but in one by purchase. 

So where an estate is limited to the heirs male of the body of 
A. the eldest son of A. takes by purchase, and his male issue by 
descent 
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CHAP. XXII. 

Construction. — By what words different Estates may be created. 



Sect. 1. WkaiWards ereaie an Eitate 
in fee, 

11. WhaiWords create an Eaiaie 

taU. 

12. What Word9 reetrain the 

Word Heirs. 
22. Limitation to A» and his 

Heirs, with a Renuander 

over* 
26. Ltmitaiion to a Man and his 

Wife, and the Heirs qf 

their Bodies, 
30. Distinction between Heirs qf 

the Body, and upon or m 

ihsBodff. 



Sbct. 3S. Limitation to the Heirs of 
theBodyofA, 

37. Usual Mode <f Umitimg Es- 
tates tail, 

89. What Words create an Es- 
tate for Life. 

41. WhatWords create an Estate 
for Yearsy or at WiU. 

43. What Words create a Joint 
Tenancy, 

60. What Words create a Te- 
nancy in common, 

59. What Words create cross 
Remainders. 

66. Cases of Marriage Articles. 



Section I. 

With respect to the words required to create an estate in fee 
siiople, it is laid down by Littleton and Lord Coke, that in all 
feoffments and grants the word heirs is absolutely necessary for 
that purpose^ and cannot be supplied by any other word what- 
ever. Mr. Madox, however, contends that this doctrine is not 
so ancient as is generally supposed, for that formerly there were 
several modes of expression by which an estate in fee simple 
might have been created, without the word heirs ; such as to the 
feoffee et suis, or suis post ipsttm, or habettdum et jure haredetario 
perp^tio possidendum : so that it is probable this maxim was not 
fully established till the principles of the feudal law were gene- 
rally adopted ; in which it was a rule, that in the donation of a 
feud, the words should be strictly technical. 

2. In Bracton's time the form of a gift in fee simple was, 
habendum tali et Jueredibus suis, or tali et karedUms suis, vel cut 
terram illam dare vel assignare voluerit ; and it may now be laid 



What words 
create an estate 
in fee. 
Lit. 8. 1. 
1 Inst. 8 b. 



Form. Angli 
Dissert. 



1 Inst. 23 b. 

2 Inst. 336. 



Bract. 17 b. 
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down as a general rule, that in all feoffments and grants to 
natural persons, and also in all conveyances deriving their effect 
from the statute of Uses, no word but the word heirs, however 
strong the intention may appear to give the entire property, will 
create an estate in fee simple ; nor is there in fact any other word 
in the English language expressive of all the circumstances 
which constitute the idea of an heir. 

pf°*d \a ^' ^ S'f^ ^ ^ ™*" ^' hieredibus, with livery of seisin; though 

the wonl 9ui9 be omitted, will pass an estate in fee simple : be- 
cause the livery shall be taken most strongly against the feoffor. 
But if ope gives land to two persons, to hold to those two, et 
haredikui, omitting tuis, they only take an estate for life, for the 
uncertainty. 

1 Inst. 8 b. 4^ jjQY^ Coke says, if lands are given to a man and his heir, 

in the singular number, he will not take an estate in fee. But 
Mr, Hargrave, observes, that according to many authorities, the 

1 RoU.Ab.Bd2. word heir may be nomen coUectivum; and operate in the same 

manner as heirs in the plural number. 

Doe v.Martio, 5. It was determined in a modem case, that the words, to the 

4 Term. Rep. 

39. use of s^ll and every the child or children of a marriage, 

equally share and share alike ; if more than ooe, as tenants in 
common, and not as joint tenants ; and if but one child, then to 
such only child, his or her heirs or assigns for ever ; should be 
construed so as to create an estate in fee in all the children. The 
words ** his or her heirs " being allov^ to operate as woids of 
limitation on all the preceding words in the sentence. 

\ Inst. 9 b. Q^ 'phe rule that the word heirs is absolutely necessary to 

create an estate in fee simple, admits of a few exceptions. Thus, 
if a father enfeoffs his son, to hold to him and his heirs, and the 
son re-enfeoffs the father, as fully as the father enfeoffed him, 
an estate in fee simple will pass to the father. 

^^*°^' 7. If one coparcener or joint tenant releases all bis right to 

\i. 10 9u another, it will pass a fee, without the word heirs. So if one 

coparcener grants a rent to the other, for equality of partitmi, an 
estate in fee simple in the rent will pass, without the word heirs; 
for as the rent comes in lieu of the inheritance, it has as strong 
a relation to the inheritance as if the word heirs bad been men- 
tioned. 

Aiii», c. 6. 8. In releases that enure by way of mitter le droit, the woid 
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heirs is not necessary to create a fee simple, as has been already 
stated. 

9. In conveyances to corporations, whether sole or aggregate, i Inst. 9 b. 
the word heirs is not necessary to create a fee simple. But the 

law makes a distinction between a corporation aggregate, and 
sole corporation : for a feoffment to a corporation aggregate will 
pass a fee without any words of limitation ; whereas in a feoff- 
ment to a corporation sole, the word successors is necessary. 

10. An estate in fee will pass to the King without the words i(iem. 
heirs or successors, partly on account of his prerogative, and 
partly because, in judgment of law, the King never dies. 

11. With respect to the words that are necessary to create an what words 
estate tail in a deed, it is said by Lord Coke that the word heirs "^ '^ *^*® 
is as necessary for this purpose, as in the creation of an estate in ^ 1°^ ^^ ^ 
fee simple : for as every estate tail was a fee simple at common 

law, and as no fee simple could be created without the word 
heirs, it followed that an estate tail could not be created without 
that word. Therefore if lands are given to a person, ei semini 
8U0, or exiiibus velproUbus de corpore stu), to a man and his seed, ?S?m\?®JS' 
or to the issues, or children of his body, he has but an estate for Makepiece «. 
life. For although the statute de donis provides that the will of com.R?457. 
the donor shall be preserved, yet that will and intent must agree t^^ ^^* 
with the rules of law. And it has been long settled, that the Wheeler v. 
word issue cannot operate, in a deed, as a word of limitation, so icrom. & Mee. 
as to create an estate tail. '^^^' 

12. No technical words, however, are required to restrain the What words 
general import of the word heirs to the lineal descendants of the i^/^ 
grantee; therefore any words that show such an intention will 

be sufficient. Thus Lord Coke says, if lands be given to B. et 1 Inst aob. 
heredibui quos idem B. de prima uxore sud legiiimi procrearet, 
this is a good estate in special tail, although B. has no wife at 
the time, without the words de corpore. So it was if lands were 
given to a man and to his heirs, which he should beget of his 
wife ; or to a man et haredibtis de came suA, or, et haredibus de 
se; in all these cases an estate tail was created, though the 
words de corpore were omitted. 

13. Lord Coke also says, the word engendres, or begotten, idem, & n. 3. 
may be omitted ; and if the word be procreandis, or quos pro- 
creaverit, the estate tail is good : and as the word procreatis shall 

extend to the issue begotten afterwards ; so procreandis shall ex- 
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CwMw't cue, tend to the issue begotten before. Lord Hale has observed on 

this passage, that where the words were inposierum procreanm, 
sons bom before shall be excluded, on account of the peculiar 

HebblethfTute force of the words tn posterum. But Lord Talbot has held, that 

FomsL 30. where lands were limited in a deed to C. H. for life, and after his 

decease, to the heirs male of his body thereafter to be begotten; 
the words '' thereafter to be begotten'' did not confine it to 
the issue born after, but would likewise take in issue bom be- 
fore. 

'*^* 14. Littleton says, if a man has issue, and dies, and land is 

given to the son and to the heirs of the body of his father begot- 
ten, this is a good entail, though the father was dead at the 
time of the giflL Lord Coke has observed on this passage, that 
the words, the heirs, were observable : for if the words had been 
his heirs, it would have altered the case. Therefore, if lands were 
given to the son, and to his heirs of the body of his father ; the 
son could not take as heir of the body of his father, because the 
grant was to him and to his heirs, &c. But if there were grand- 
father, father, and son, and the father died, and lands were given 
to the son, and to the heirs of the body of the grandfather, this 
would be a good estate tail in the son. 

Ui^22tL ** ^^' "^^^ ^^^ ^®^' ^^ ^^® singular number may iu a special 

case create an estate tail. Thus, where lands were given to a 
man and his wife, and to one heir of their bodies lawfully be- 
gotten, and to one heir of the body of that heir only ; it wza held 
an estate tail. 

Ante, c.^l. 16. It has been stated, that where lands are given in the pre- 

mises of a deed to A. and his heirs, habendum to him and the 
heirs of his body, he will only take an estate tail. And Lord 
Coke says, if lands are given to B. and his heirs, if B. have heirs 
of his body, and if he die without heirs, that it shall revert to the 
donor ; this is an estate tail. 

^86* ^'^^' ^^* '^ ^^^ ^'^^ ^^^ stated, that where a person, in the pre- 

1 loBt. 21 a. mises of a deed, gives lands to another and the heirs of his body, 

habendum to him and his heirs for ever, he will take an estate 
tail with a fee simple expectant ; but if it be added, that if be 
dies without heirs of his body, the lands shall revert to the donor, 
it will be an estate tail. 
*'^^' 18. Littleton says, if lands are given to a man and his heirs 

males, or to a man and his heirs females, the donee will take an 



1 Inst. 121 a. 
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estate in fee simple ; because the gift does not specify from what 

body the heirs male or female shall issue. And Lord Coke says, l Imi. 27 b. 

it was adjudged in parliament, that where lands were given to 

a man and his heirs male, (a) this was a fee simple ; for the grant 

of a subject shall be taken most strongly against himself. 

19. A feoffment was made to the use of the feoffee and the Abraham v. 
heirs of his body ; and for default of such issue, to G. D. Cro. £liz. 478. 
aud his heirs male lawfully engendered ; (b) and for default of such 

issue, to the right heirs of the feoffor. AH the Judges were of 
opinion, that 6. D. took an estate in fee ; and that it could not 
be an estate tail, because there was not any body from whom his 
heir male should come. 

20. But if there be any other words in a gift of this kind, from 
which an intention to restrain the generality of the words heirs 
male, to the body of the grantee, can be inferred, such gift will 
be construed to pass an estate tail. 

21. A feoffment was made to the use of the feoffor for life, Beresford'scase, 
remainder to the use of G. Beresford, son and heir of the feoffor, ^' 

and the heirs male of his body lawfully begotten ; and for de- 
fault of such issue, to the use of Aden Beresford and of the heirs 
male of the said Aden lawfully begotten ; and for default of such 
issue, &c. The question was, what estate Aden took. It was 
contended, upon the authority of Abraham v. Twigg, that he Ante, s. 19. 
took an estate in fee simple. But it was resolved, that he only 
took an estate tail ; because there were words equivalent to the 
words de corpore. 

Lord Ch. J. Willes has said, that this case can hardly be cited waici, R.374. 
as an authority in any case whatever ; unless a deed of uses 
should happen to be penned exactly in the same words. 

22. It is laid down by Hales, Just, arguendo, in 4 Edw. 6., Limitatjon to A. 

. • « andhisheirt, 

that if land be given to a person and his heirs^ and if the donee withanmainder 
die without heirs of his body, that it shall remain to another; pi^.53.541. 
this shall be a good estate tail, by the equity of the statute, 
although it be out of the words. And this doctrine is confirmed 
by several cases. 

23. A feoffment was made to the use of the first son of James, Beck's caae, 

lit. R. 344. 

(a) [It if otherwise with respect to a dignity which may be granted to one and his 
heirs male, and it wUl descend accordingly. See Vol. III. tit. 26. ch. 3. ss. 74. 76. J 

(6) [For similar words in a devise which, were adjudged to give an estate tail, see 
Nanftin r. Legh, 7 Taun. 86.] 
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who should have issue male of his body, and to his heirs ; and 
for want of such heirs, to another. This was held to be an es- 
tate tail, 
d^f^.'s^?''''' ^^* ^ feoffment was made to the use of the feoffor for life, 
JnV** ^'y"™- remainder to the use of his son Thomas and his heirs for ever, 

and for default of issue of the body of the said Thomas, to the 
use and behoof of the right heirs of the feoffor. The Court said, 
the intention of the feoffor was plain, that an estate in fee should 
not pass to the son. It was no more than if a gift bad been 
made to a man and his heirs, viz. to the heirs of his body ; so 
that it was only an estate tail. 
ilp.WmrTO. ^^' ^^ ^ subsequent case, however, where a copyhold was 

surrendered to the use of V. and A. his wife, pro et durante ter^ 

mino viiarum suarum, et haredum et assignatorum pradictorum V. 

et A., et pro defectu talis exitus, to the use of the right heirs of 

^Bm^T^d! ^^^ grantor for ever; it was held by Lord Holt, Powis and 

126. Powell, that this was an estate in fee : contrary to the opimon 

of Gould, who thought it should be construed an estate tail ; 
that being the intent of the grantor. 
Limitatioo to a 26. Littleton says, where lands are given to a man and his 

man and his ^ -^ ' ^ 

wife, and the wife, and to the heirs male of their two bodies begotten, they 
bodies. bave an estate tail. Lord Coke, in his comment, adds; but 

Lit. s. 25. what if the tenements be given to a man and to a woman, not 

being his wife, and to the heirs male of their two bodies ? They 
have also an estate tail, albeit they be not married at that time. 
And so it is if lands be given to a man who has a wife, and to a 
woman who has a husband, and the heirs of their two bodies, 
they have presently an estate tail, for the possibility that they 
may marry. 
Tit. IB. G. 1. 27. If lands be given to two husbands and their wives, and 

to the heirs of their bodies begotten, they shall take a joint 
estate for life, and several inheritances, viz. the one husband and 
his wife the one moiety, and the other bnsband and wife the 
other moiety. And no cross remainder or other possibility shall 
be allowed by law, where it is once settled, and has taken effect 
But if lands be given to a man and two women, and the heirs of 
their bodies begotten, they have a joint estate for life, and every 
of them a several inheritance; because they cannot have one 
issue of their bodies. Neither shall there be, by any con- 
struction, a possibility upon a possibility : viz. that he shall marry 



Title XXXII. Deed. Ch. XXII. s. 27-31. 283 

the one first, and then the other. The same law is, where land 
is given to two men and one woman, and to the heirs of their 
bodies begotten. 

28. Littleton says, if lands be given to a man and his wife, 6s.26. 7.8. 
and to the heirs of the body of the man ; in this case the hus- 
band has an estate in general tail, and the wife an estate for 

life. Also if lands be given to the husband and wife, and to 
the heirs of the husband, which he shall beget on the body of 
his wife ; in this case, the husband has an estate in special tail, 
and the wife but an estate for life. And if the gift be made to 
the husband and wife, and to the heirs of the body of the wife, 
by the husband begotten ; there the wife has an estate in special 
tail, and the husband but for term of life. But if lands be 
given to the husband and wife, and to the heirs which the hus- 
band shall beget on the body of the wife ; in this case, both 
of them have an estate tail; because the word heirs is not 
limited to the one, more than to the other. 

29. Lord Coke has observed on this passage, that the word ^ iiist.26a. 
heirs is ncmern operativum ; to which of the donees it is limited, 

it creates an estate tail. But if it incline no more to the one 

than to the other, then both do take : and therewith accords 

the case in 3 Edw. 3., where Robertus de S. dedii Johafmi de 

Sipariis et Matilda uxori ejus, et haredibus quos idem Johannes 

de corpare ipsius Matilda procrearet, &c. ; which was adjudged 

to be an estate in special tail in them both ; because the estate Host. 219 a. 

was equally tailed to the heirs of the baron, as to the heirs of 

the wife. 

30. In conformity to the above case, it has been long es- l>i«incH«i be- 

twwn IMIJ8 Of 

tablished, that where a limitation is made to the heirs of* the the body, and 
body of the wife, by the husband to be begotten, the wife shall ^^^ ^" 
take an estate tail. But if the words are to the heirs upon or 
wi the body of the wife by the husband to be begotten, both 
husband and wife take an estate tail. And Mr. Fearne has Cont.Rem.39. 
observed, that however light or frivolous the distinction in these 
cases between the word of, and the words on or by, may now 
appear, yet it having originally, upon principles now obsolete, 
obtained ground in judicial decisions, the Courts held them- 
selves bound to observe it. 

31. Thus where a limitation was to the husband and wife for Repsv. Bon- 
their lives, remainder to the first and other sons of the body of ' * * 
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the wife, remainder to the heirs of the body of the wife by the 
husband to be begotten ; it was held an estate tail in the wife. 
But the Court said, if it had been to the heirs which the hus- 
band should beget on the body of the wife, it would have 
created an estate tail in both ; for which was cited 19 Hen. 6. 
75. a,, giving the same reason as Littleton does ; because the 
word heirs was indifferently limited to both. 
?T^ ^n^^^ ^^' ^ person, in consideration of marriage, covenanted to 
431. stand seised to the use of himself and his wife for their natural 

lives, and the life of the longer liver of them ; remainder to the 
use of the heirs on the body of the said wife by the said hus- 
band lawfully to be begotten ; and for default of such issue, to 
the use of the right heirs of the husband for ever. A question 
arose, whether this limitation raised an estate tail solely in the 
wife, or a joint estate tail in the husband and wife. Mr. Justice 
Ashurst said, the question depended on positive determinations, 
rather than on reasoning. If the words of limitation had been — 
** the heirs of the body of the wife by the husband to be be- 
gotten," the case would be otherwise, and the wife would take 
an estate tail ; but as the word was on and not of, all the deter- 
minations were the other way ; particularly those in 3 Edw. 3. 
and in Styles ; and therefore both husband and wife took an 
estate taiL If the Court was at liberty to go into the intention 
of the parties, he should have been inclined to have read the 
word of instead of on, because the wife ought to be considered 
as a purchaser, but they were tied down by express authorities. 
Judgment was given accordingly. 

th"h^« of Uie ^^' ^^ ®^^^*® ^^'* °^^y ^® created by a limitation to the heirs 
body of A. of the body of A., provided A. be dead when the limitation 

takes effect ; and will vest in the person answering the descrip- 
tion of such special heir. And in case of his death without 
issue, it will go to the person who would be entitled to such 
estate, if it had originally vested in the ancestor of the first 
taker. 
MandevUe's 34. This doctrine is founded on the authority of the following 



case, 



1 Inst. 26b. casein 17 Edw. 2. — John de Mandevile, by his wife Roberge, 

had issue Robert and Maude. M. de Merwell gave certain 
lands to Roberge, and to the heirs of John Mandevile her late 
husband, on her begotten. It was adjudged, that Roberge had 
an estate but for life, and the fee tail vested in Robert (heirs of 
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the body of his father being a good name of purchase) ; and 

that when he died without issue, Maude the daughter was Southcotv. 

tenant in tail, as heir of the body of her father per formamdom. 2 Mod. 207. 

35. Mr. Fearne observes, that in the case of a limitation to Cont. Rem. 

110 
the heirs male of the body of A., the devolution, after the 

decease and failure of issue male of the first special heir of A. 
to other heirs, equally falling within the same description, has 
been styled a descent per formam doni. But this sort of ac- 
quisition of, or succession to, an estate tail, by the heirs male 
of the body of A., in a collateral line between themselves, is not 
strictly a descent ; nor does it operate as a purchase. It is not 
strictly or completely ^ descent, because the estate never attached, 
or by possibility could attach, in the ancestor, or be derived 
from or through him. It has not the effect of a purchase, be- 
cause the estate goes in the same course of succession as it 
would have done under a descent, exclusive of persons to 
whom it would have gone, if the heirs male had taken absolutely 
by purchase. 

36. In a subsequent paragraph, Mr. Fearne says — '' It seems idem, 112. 
in truth of a compound or intermediate description, betwixt a 
descent and purchase. In point of acquisition, it has the quality 

of the latter, as not being derived irom or through the ancestor ; 
but in regard to its course of devolution, it is referrible to the 
former^ as pursuing the very same channel of transmissive suc- 
cession. It is a sort of entail which, though it first attaches in 
the special heir, according to the nature of the description, yet 
terminates not in him and his representatives, of the species 
denoted, but continues its progress through the whole race of 
heirs described, in the same course as if it had been an estate 
vested in the ancestor, descendible from him to his heirs of that 
description.'' 

37. The usual mode of limiting estates tail in settlements. Usual mode of 
where an estate for life is given to the ancestor, is, to the use of t|^[ °^ ^ 
the first son (a) of the body of the said A. B. by the said C. D. 

(his intended wife), and of the heirs male of the body of such 
son lawfully issuing ; and for default of such issue, to the use 
of the second, third, and all and every other the son and sons 
of the body of the said A. B. by the said C. D. lawfully be- 

(«) [On the constmction of the words first aod second sons in deeds and wills, see 
Vol. VI. ch. z. 8. 52. note.] 
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gotten; severally, successively, and in remainder, one after 
another, as they and every of them shall be in priority of birth ; 
and of the several and respective heirs male of the body and 
bodies of all and every such son and sons lawfully issuing ; the 
elder of such sons, and the heirs male of his body issuing, being 
always preferred, and to take, before the younger of the same 
sons, and the heirs male of his and their bodies issuing ; and 
for default of such issue, &c. 
2itml^k^^' ^®' '^ * modem case, there was a limitation [in remainder] 
Rep. 594. in a feoffment to the use of Nicholas Smyth for life, lemainda' 

[after intermediate remainders to trustees to preserve oontingeat 
remainders, and to other trustees for 700 yeais] to the use of the 
first son of the body of N. Smyth lawfully issuing; and for de- 
fault of such issue, to the use and behoof of the aeco&d, third, 
fourth, and all and every other son and sons of N* Smjrtk law- 
fully issuing, severally and successively, &c. ; and of the several 
heifs male of the body and bodies of all and every such son and 
sons respectively issuing, [the elder of such sons, and the heira 
male of his and their bodies to be preferred, and take before the 
younger of the same sons and the heirs male of his and their 
body and bodies. There was a power for a subseqvent tenant for 
life to jointure, in case he should survive a preceding tenant for 
life, (to whose first and other smis there were piopev liaitationfl 
in tail male) and the said Nicholas Smyth, and thq^ should both 
depart this life without leaving any issue male of their bodies.] 
Upon a ease sent from the Court of Chancery to the Govt 
of Common Pleas, respecting the estate which the eldest son of 
N. Smyth took under his limitation, Lord Chief Justice £yre 
said — '' I think this is one of the clearest cases I ever saw; 
there is a demonstration plain on the foce of the feofiment, that 
it was the intent of the parties that an estate tail should be li- 
mited to the ddest son of N. Smyth* The argument on the part 
of the defendant has occasionally shifted ; sometimes adnuttiBg 
the intent, but contending that the words used were not suffi* 
cient to effiwtuate that intent, which I thou^it wns tke true 
way of considering the question ; and sometimes denying the 
intent itself. But no man can read this deed withoat seeing 
the intent I have mentioned ; though by some strange blonder, 
the usual words are omitted. If, indeed, it had stopped at the 
limitation to the first son of Nicholas, I should have agreed 
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with the counsel for the defendant; for it certainly does not 
follow, that because we can see an intent on the face of a deed, 
therefore that the words used are sufficient to effectuate that 
intent. But the intent here does not rest on the first expres* 
sions ; but the other part of the deed respecting the trusts and 
other limitations, refers to an estate tail in the first son of 
N. Smyth. The intent then being plain, the question is, whe- 
ther we can find sufficient words. I, for one, adhere to the rule 
which forbids the raising estates by implication in deeds, and 
think that we ought not to grant the same indulgence to inac- 
curacy, in the construction of deeds, as we do in wills. But here 
it is not necessary to resort to implication, or to inquire whether 
the same latitude is to be allowed to conveyances to uses, as to 
wills ; for here there are strict technical words, capable of being 
applied to the limitation of the first son of the body of N. Smyth, 
so as to give him an estate tail. The limitation is to the first 
son, and for default of such issue, the whole line of sons is 
taken in, without any particular limitation to them, and the 
heirs of their bodies nommatim ; but it is to the several heirs 
male of the body and bodies of all and every such son and sons 
respectively issuing. Fortunately it is not said, to the heirs 
male of the body and bodies of such second, third, and other 
sons, &c. If it had been so, it could not perhaps have been got 
over. But the limitation is to the heirs male of the body and 
bodies of every such son. Now the case of Doe v. Martin is an ^°^- 
authority to warrant the application of those words to the limi- 
tation of the first son of N. Smyth, as well as to the others* 
But this case is stronger than Doe v. Martin ; for it does not 
even require the assistance of punctuation. Upon the whole, 
therefore, it is clear that the plaintiff [the only son of Nicholas 
Smyth] took an estate tail under the limitation in the deed to 
the first son of the body of N. Smyth." The other judges con- See also Galky 
cnrring in this opinion, the Court certified that the plaintiff, who 2' Blag. 387.' 
was the eldest son of N. Smyth, took an estate tail in the lands ^^^* 
in qttesti(m. 

39. With respect to the words that are necessary to create an What words 

^ -.- - „ . , /. ,1 • J J create an estate 

estate for life, those usually inserted for that purpose, m deeds, for life. 

are, '^ To hold to the said A. B. and his assigns, for and during 

the term of his natural life. But it has been already stated that 

if lands are conveyed tp a natural person, without any words Ante, c. 20^ 
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of limitation whatever, he will take an estate for his own life ; 

unless the grantor be only tenant in tail, or tenant for his own 

life, in which cases the grantee will take an estate for the life of 

the grantor only. 
Hi^bcote^ *• 40. Under a limitation to the father for life, remainder to his 
4 Vet. 794. issue male, and for want of such issue to the father in fee ; Lord 
Duke, ' Bathurst held that the issue only took estates for life : in con- 
1 Crom.&Mee, formity with the opinion of Mr. Fazakerly and Mr. Wilbraham, 

to whom the case had been previously referred. 
What word* 41, Estates for years are usually created in deeds by the 

create an estate • -^ ^ •' , . 

for yean, or at words, " To hold to the said A. B. his executors, adminis- 
^ * trators, and assigns, from the day of the date hereof, for and 

during, and unto the full end and term of twenty-one years 
thence next ensuing, and fully to be complete and ended." But 
any other words showing the intention of the parties, will be 
equally effective. 
Lit. 1.68. 42. The technical words for creating an estate at will are, 

'' To hold to the said A. B. at the will of the lessor." 
What woids 43. With respect to the words which are necessary to create 

umancyr ^^ <^ estate in joint tenancy, it has been already stated, that where 
Tiuis. c. I. lands are granted to two or more persons, except husband and 

wife, to hold to them and their heirs, or for the term of their 
lives, or for the term of another's life, without any restrictive, 
exclusive, or explanatory words ; all the persons to whom lands 
are so given take as joint tenants. 
Cleik V. Clerk, 44. A man conveyed his house and farm to trustees, upon 
Ward v.£¥eiet, trust that his sisters might inhabit the house, and equally divide 
422^' ^^* the rents and profits between them ; and the whole to the sur- 
vivor of them. Resolved, that this was a joint tenancy ; for 
although the words equally to be divided, sometimes in a will 
make a tenancy in common, yet the limitation to the survivor 
will oust such a construction, even in a will. 
Ante, a. 40. 46. In the case of Fitzherbert v. Heathcote, a limitation to the 

issue male was held to create a joint tenancy for life. 

46. Where the words of a settlement were, " to permit all and 

every the children to take the rents to them and their heirs for 

ever," they took as joint tenants. 

B^^2 B ^^' ^ setdement was made before marriage, in trust to permit 

C. c. 233. the husband to take the rents for ninety-nine years, if he should 

so long live, and after his decease, to permit the intended wife to 
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take the rents for her Ufe, for her jointure ; and after the decease 
of the survivor of themi^ upon trust to permit and suffer all and 
every the child and children of the body of the husband, by the 
wife, to take the rents of the said premises, to them and their 
heirs for ever, in such shares and proportions as the husband 
should appoint ; and for want thereof, in trust to permit and 
suffer all and every such child and children to receive and take 
the rents and profits of the said premises, to them and their 
heirs for ever. There were three children of the marriage, who 
survived their father and mother, and no appointment was made. 
The question was, whether the three children took as joint 
tenants, or tenants in common. Lord Thurlow declared that 
according to the* true construction of the settlement, the estates 
comprised therein were to be considered as settled on. the chil<* 
dren of the marriage in joint tenancy, subject to the power of 
appointment, which was never executed. 

Ob an appeal it was contended, that the purpose of the set*, 
tlement was to make a provision for all the children of the 
marriage, and it must have been intended to make as beneficial 
a provision as possible. Under the first clause they would take 
as tenants in common. The intention of the second clause was 
to regulate the proportions, not to tura them into joint tenants. 
The estate was first given in shares and proportions; then the 
father was to regulate their shares ; then the aettlement directed 
how the rents and profits were to be paid, if there were no ap- 
pointment. The second clause made no new provision. The 
heirs and assigns of the husband were not to take till all the 
children of the marriage were dead without issue ; it was there- 
fore intended that the children of a child who should die in the 
lifetime of the husband, or his wife, should be let in to take: 
and in order to effectuate this purpose, the children must take 
as tenants in common. One word in the settlement implied this 
intent very strongly : it was the word every ^ which implied in 
a degree sevendty ; that each should take something to him 
and hts hetrs for ever ; and the same word being repeated in the 
second clause, where it was unnecessary if they were to take 
as joint tenants, showed the intention to be, • that the children 
should take in severalty. The course of recent determinations 
was against estates in joint tenancy, and to favour tenancies in 
ccmimon : and the Court had taken hold of any words it could 

VOL. IV. u 
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for that purpose, wherever it was possible to discern an intention 
that the estates should be in common, and not in joint tenancy. 
On the other side it was said, the objection taken from the 
word every was of no avail ; that word was used in all cases 
where joint tenancies were raised. Supposing the words giving 
a power of appointment had even been express, as tenants in 
common, and not as joint tenants, that would not have affected 
the clause upon which the question turned ; for the former clause 
never operated, the father having made no appointment. It 
therefore came to the subsequent clause ; ^* and for want thereof, 
to permit all and €very such child and children to take the 
rents, 8cc. to them and their heirs for ever ;" not in shares and 
proportions ; not equally to be divided, or accompanied by any 
words to make a tenancy in common : without such modification 
the words ex vi terminorum carried a joint tenancy, which was 
the old estate known to the law. It was contended that the 
intention could not be to make them joint tenants, because a 
child might have died, leaving a child, and the estate might 
have survived among the other children : but it might equally 
be contended, that if a child died before he could sever the 
jointure, it was intended he should not take his share from his 
brothers and sisters. 

Lord Thurlow said, that whether the settlement was to be 
considered as the conveyance of a legal estate, or a deed to uses, 
would make no difference ; and that it was a joint tenancy. 

48. Where it was covenanted in marriage anicles to lay out a 

sum of money in the purchase of lands, to be settled on the 

husband and wife for their lives, with remainder to the heirs of 

both their bodies ; and also, that certain leaseholds should be 

in trust for the children of the husband : the children were held 

to take the leaseholds as joint tenants. 

Staples V. 49. Sir Robert Staples, being seised in fee of certain lands, 

4 Bro. ParL and posscssed of others under leases from a bishop, for terms of 

Ca. 580. years, renewable on payment of fines, by articles, covenanted 

in consideration of marriage, that he, his heirs, executors, or 
administrators, would lay out 2000/. in the purchase of lands of 
inheritance, to be settled to the use of Sir Robert for life, with 
remainder to his intended wife for life ; remainder to the use of 
their heirs of both their bodies. And it was also thereby 
covenanted, that the leases for years whereof Sir Robert was 
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then possessed, should be in trust for the said Sir Robert for 
life, and after his decease, to the use of and in trust for the 
children of the said Sir Robert by his intended wife. Sir Robert 
Staples died, leaving three sons ; and a question arose, whether 
they took the leasehold estates as joint tenants, or tenants in 
comiiion. The Court of Exchequer of Ireland decreed, that 
they took as tenants in common. From this decree there was 
an appeal to the House of Lords; the appellants insisting that 
all the children of Sir R. Staples were clearly joint tenants of 
the leasehold estate. They had the same interest, accruing to 
them all by virtue of the same deed, and which vested in them 
all at one and the same time, upon the death of Sir R. Staples. 
There was nothing hard, severe, or unreasonable in the law of 
joint tenancy, there being always an equal chance of survivor- 
ship, in all the joint tenants. And wherever that equality did 
not subsist, as between a corporation and a private person, there 
could be no joint tenancy. If any of the joint tenants had a 
bad opinion of their own lives, they might sever the joint 
tenancy, and destroy the right of survivorship, by a deed, 
granting their respective shares in trust for themselves; or 
might enter into covenants not to take advantage of each other 
by survivorship. But if the joint tenancy was not severed, it 
was an evidence of intention in the party, to submit to the 
chance of survivorship ; or of that supineness and neglect, to 
which the law affords no assistance. 

a 

On behalf of the respondent it was argued, that marriage 
articles were considered by the courts of equity as minutes of 
the intent of the several parties, to be afterwards carried into 
execution by a formal settlement ; the intent, however, was the 
leading and capital rule ; that in the present case there could 
not be the least doubt of the intent of the several parties to 
the articles. The portions thereby created for the children, were 
clearly meant as separate and distinct interests in each child, for 
the maintenance of each, and of the children he or she might 
have. But this very natural and rational intent was totally 
overturned by the notion of a joint tenancy, which let in a mis- 
chief never dreamt of by the parties ; for if the younger children 
had died in the father's lifetime, leaving ever so many children, 
the eldest son, being heir of the father, and taking a consider- 
able real estate as such, would, by the mere chance of survivor- 
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ship, have carried off the whole of the father's real and personal 
estate ; and the families of the younger brothers would have 
been left to beggary. That joint tenancy, originally applicable 
to land-rights only, and derived from feudal principles, caculated 
for the support of military tenures, long since abolished, was 
now constantly discountenanced in courts of law and equity. 
Every parent, in providing for his children, whether by will, by 
articles, or by settlement, was naturally supposed to have in 
view, not only his own immediate children, but their posterity 
also ; and that the provision he was making for his children, 
was such as might enable them to marry, and provide for a wife 
and their issue. And if this held in wills, where even children 
were considered as volunteers ; d fortiori must it do so in 
marriage settlements, under which they were considered as pur- 
chasers for the most valuable of all considerations. 

The decree was reversed, upon the principle that the children 
took as joint tenants. 

60. Littleton says, (sect. 298.) if lands be given to two, to 
have and to hold them, scilicet, the one moiety to the one and 
to his heirs, and the other moiety to the other and to his heirs, 
they are tenants in common. And Lord Coke in his comment 
says, the reason is, because they have several freeholds, and 
an occupation pro itidiviso ; for the habendum severs the pre- 
mises, that fritnA facie seemed to be joint, for an express 
estate controls an implied one. 

61. A person covenanted to stand seised to the use of A. for 
life, and after to two, equally to be divided, and to their heirs 
and assigns for ever. Lord Keeper North declared, that the 
inheritance was in common. He said, it had been held, that 
where the words were to two, equally divided, that should be 
in common ; otherwise if the words were, equally to be divided : 
but since taken to be all one. 

62. A man assigned a term to trustees, in trust to permit 
himself to receive the profits thereof during his life, and after 
his death, in trust to permit his two daughters B. and C, 
their executors and administrators, to receive the profits during 
the residue of the term, equally to be divided between them; 
they paying so much within two years to his two other daugh- 
ters. The Master of the Rolls (Sir J. Trevor) held, that this 
being a trust of a personal thing, they were tenants in common ; 
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and that the father's intention appeared so in the consideration, 
which was to make several and distinct provisions for his two 
daughters ; and the paying of the sums appointed to their two 
sisters, made them purchasers. 
63. A copyholder in fee had issue four sons, and two Fuherv.wigg» 

IP Win. "14 

daughters, and surrendered his copyhold to the use of his wife 12 Mod. 296.* 
for life, and after her death, to the use of his three younger ^ ^^* ^- ^^• 
sons and two daughters, equally to be divided, and their re- 
spective heirs and assigns for ever. The question was, whether 
these words made a tenancy in common, or whether the sons 
and daughters took as joint tenants. The Judges delivered their 
opinions seriatim. Gould, Just. — ^The sons and daughters take 
as tenants in common, and not as joint tenants. In the con- 
struction of deeds this rule is to be observed, viz. to make all 
parts of them take effect, according to the intent of the parties, 
80 as it be not contraay to the rules of law ; and it will not be 
inconsistent with any rule of law, to construe this a tenancy in 
common; the words upon which we are to judge, being not 
words of limitation, or creation of an estate, but of qualification 
and correction. There are no precise words requisite to make a 
tenancy in common ; the words equally to be divided, go to the 
quality of the estate, and not to the limitation of it. The inten* 
tion of the surrenderor was to make provision for his younger 
children and their heirs ; which will not take effect, if it be a 
joint estate. Surrenders of copyhold land to uses shall have the Vide Tit. 37. 
same favourable construction as wills, and are not to be tied up 
to the strict rules of common law, but expounded according to 
the intention of the party. The words equally divided, or 
equally to be divided, make a tenancy in common in a will, be- 
yond dispute ; and we are here in the case of a use, which bears 
the like construction with a will. Turton, Just, of the same 
opinion, and argued much to the same effect. Holt, Ch. Just 
contra. Copyhold lands do not differ in construction of law from 
freehold lands ; and surrenders of copyholds must be governed 
by the same rules as conveyances at common law. By this sur- 
render the sons and daughters are joint tenants, and not tenants 
in common ; for the words equally to be divided, signify no 
more than the law would have implied without them ; and there- 
fore they can have no operation. 1 Inst. 186. a. One joint 
tenant can only forfeit or dispose of his own part ; and if both join 
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in a feoffment, and one die, it must be pleaded as tbe feoffment of 
bothy and not of tbe survivor only. Tbe true difference between 
joint tenants and tenants in commoui is put in Littleton, s. 292. 
Joint tenants hold by one joint title, but tenants in common by 
several titles. In our case the title is joint, and all chum under 
the same conveyance. The word equally doth not alter the 
manner of taking the profits, there being no difference in that 
respect between joint tenants and tenants in common. There is 
a difference between wills and conveyances at law, and words in 
the one shall have a different construction^rom what they would 
have in the other. It was after some time and debate that these 
words (equally to be divided) obtained fo make a tenancy in 
common ; and the doubt proceeded from hence, (sct7.) because 
they did not make an estate a tenancy in common at law ; for 
if they had, there could then have bee^ no doubt upon a will. 
It has been hitherto the constant opinion, both at the bar and 
at the bench, that those words will not make a tenancy in 
common in a deed. Judgment was given that it was a tenancy 
in common. f 

Riffdenv. 54. George Everinden, by deed poll, in consideration of 

Mss?iup. natural love and affection to bis wife and children, did give, 
2 v«i. s. 253. grant, and confirm to his two daughters, all the rents and profits 

of two tenements, during the life of his wife, equally to be 
divided between them, paying the sum of 5/. per annum to his 
wife ; and after the decease of his wife, his two daughters, to 
share, hold, and enjoy the said lan^, to them and their heirs 
for ever, equally to be divided between them. One of the 
daughters died leaving children. The question was, whether the 
two daughters took as joint tenants, or tenants in common. 

Lord Hardwicke. — " I have considered this case as well as I 
could ; but after I have delivered my opinion, if the parties are 
not satisfied, I will put it into spme other method of argument, 
considering the nature and nicety of the question, and the 
variety of dictums in the books. It is settled that the words 
equally to be divided do in a will make a tenancy in common: 
nay, without the word divided, if it be only said equally, or share 
and share alike. But it was objected, that in a deed it must be 
taken otherwise : now I ki^ow of no solemn determination that 
these words will not make ^tenancy in common, even in a deed. 
The principal case in which the learning upon this question has 
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been drawn together^ is Fisher v. Wigg. It was said indeed to Ante, a. 63. 
l>e of doubtful authority; Lord Chief Justice Holt^ differing 
from the other two Judges, and the judgment said to be re- 
versed. But there never was any reversal, or even a writ of 
error brought ; and therefore it is an authority as to a surrender 
of copyhold lands. In that case there is another anonymous one 
cited, 2 Vent. 366. upon a covenant to stand seised, which is 
directly in point to the present, though I can find no trace of it 
in the Register's book. In Lord Raymond's report, towards the 
end, there is a case, cited of Hamerton v. Clayton, whereof the 
roll cannot be found ; and in another, of Smith i;. Johnson, 
which is said to have arisen upon a feoffment ; which last Lord 
Holt, when observing upon the authorities urged by the two 
Judges, avoids the determination in, by saying it never came to 
a final judgment, upon account of the death of one of the parties. 
But these authorities seem express to support the opinion of the 
Court in Fisher v. Wigg : and upon the best consideration I can 
give the question, I am inclined to think that, be it in a will or 
deed, these words will n^ake a tenancy in common ; and to say 
otherwise would almost in every instance contradict the intent 
of the parties. I have the greatest reverence for the opinion of 
Lord Holt; but upon weighing the arguments, I own those of 
the two Judges appear to me to have more of natural reason, 
and his more of artificial and refined learning. Mr. Justice i Watk. Cop. 

rilO 1 et seq. 

Gould's argument is an extraordinary good one, and not an- ^ '*' 
swered to my satisfaction. - It is true, that case was upon a sur- 
render, and those who argued to construe the words into a 
tenancy in common, compare a surrender to a will. Lord Chief 
Justice Holt insisting on the one hand, that it was to be con- 
strued as a deed, and rightly adds, that a surrender to uses is 
not like a deed to uses or trusts ; for the surrenderor continues 
seised till the admittance of the surrenderee, who is not cestui 
que use in the mean time, but when admitted, is in by grant of 
the lord, and the statute of Uses does not extend to copyholds. 
But, if the reasoning of the other Judges be right, upon a surrender, 
it is much stronger and less liable to doubt than upon a cove- 
nant to stand seised, which is the manner the conveyance in 
question must operate. No livery was ever made upon this 
deed ; it was to take effect after the death of the grantor, which, 
in a conveyance at common law, would be making an estate of 
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freehold to commence in futuro. It is made in ccmsideration of 
of love and affection to his wife and children, and so cannot be 
good but as a covenant to stand seised. It was indeed said, that 
this, though a deed to uses, must be construed as a conveyance 
at common law, since otherwise the rules of constmctioa will be 
confounded : now, it is true in general, that the construction of 
the words ought to be so ; but that holds rather as to the limi- 
tation of the estate, than to the modification of the tenure, or 
mamier of holding; as whether the estate given be a joint 
teaaney or a tenancy in common, in which case a greater lati- 
tude may be allowed, the law having no technical words to this 
purpose, as it has to the creating a fee simple or fee tail. 1 Inst. 
190. b. ' If a verdict finds that a man has, duoi partes mAntrii in 
trespartee divisas, this shall not be intended a tenancy in conunon. 
But if it be in irei partes dimdendas, then it seems that they are 
tenants in common by the intendment of the verdict.' And if 
these words will amount to a tenancy in common in a verdict, 
why shall not they do the same in a deed to uses; since the 
only latitude of construction aUowed to a verdict, beyond an 
averment in a court, or a plea in bar, is matter of description ? 
Thus the case stands upon comparing it with that of Fisher v. 
Wigg, and the different opinions of the learned Judges who de- 
bated it. 

** But there are other reasons and circumstances which 
strengthen the construction of this deed, in a court of equity. 
Here is a father making a provision for his children ; and if the 
estate given be construed a joint tenancy, the share of the 
sister so dying goes to the survivor, in prejudice of her own 
children. 

'' This Court has taken the liberty of making a tenancy in 
common, in many cases, even without the words equally to be 
divided : as when mortgage money has been lent by two persons 
in equal moieties, and the security taken to them and their heirs ; 
the Court has held no joint tenancy to be intended by that con- 
veyance. Indeed, in purchases where the money has been ad- 
vanced in like proportions, it has been said to be otherwise ; but 
when one advances more than the other, the Court has always 
held it a tenancy in common, upon the ground of intention i ever 
inclining much against joint tenancy and survivorship. The 
father has put his own construction on this deed. I am there- 
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fore of opinion for the plaintiff, upon the authority of Fisher v. 
^igg f strengthened by the special circumstances, of this case. 
But as the books are a good deal unsettled upon the general 
point, if the defendant is not satisfied, I will send it to be argued 
before the Lord Chief Baron, and Mr. Justice Burnet, at their 
chambers, who may certify their opinions to me : for the estate 
being of small value, the expense of making a case for the Court 
of King's Bench would be too heavy on the parties." 

N. B. — Mr. Attorney General, the defendant's counsel, de* 
daring himself satisfied with the opinion of the Court, the de- 
cree was accordingly. 

65. John Curl, by indentures of lease and release, conveyed GoodtiUe v. 
the lands in question to trustees, to the use of himself and his i wUs. R.341. 
wife for their lives, remainder to the use of all. and every the 

children of John Curl, and their heirs, equally to be divided 
amongst them. The question was, whether they took as. joint 
tenants or tenants in^common. Lord Chief Justice Lee delivered 
the unanimous opinion of the whole. Court, that this being a 
deed of uses, must be construed according to the intent of the 
parties, which most plainly was, that the children should take in 
common. And they relied upon the case of Fisher v. Wigg, Ante, t. S3, 
where the same point was determmed in the case of a copyhold, 
which the Chief Justice said was n^ver reversed, notwithstanding 
what is said in 1 Ab. Eq. 291 . The Court also cited the case of 
Rtgden v. Vallier ; and gave judgment that the words equally Ante, s. 54. 
to be divided, in a deed of uses, created a tenancy in common. 

66. In a modern case Lord Mansfield said, the opinion of the Cowp. R. 660. 
two Judges in Fisher v. Wigg, who differed from Lord Holt, ap- 
peared to be the better one ; more liberal and better founded in 

law. And Mr. Justice Aston observed, that the words equally 
to be divided, had been determined to create a tenancy in com- 
mon in a deed. 

37. It has been stated, that in several cases where two or more Tit is. c l. 
persons make a joint purchase, they shall be considered in equity 
as tenants in common ; though the words equaUy to be divided 
be not inserted in the conveyance. 

58. The usual manner of creating a tenancy in common, is to 
limit the estate to two or more persons, equally to be divided 
among them ; they to take as tenants in common, and not as 
joint tenants. 
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69. Where lands are given, in undivided shares, to two or 
more persons, for particular estates ; so as that upon the deter- 
mination of the particular estates in any of those shares, they 
remain over to the other grantees, and the remainder-man or re- 
versioner is not let in till the determination of all the particular 
estates ; there the grantees take their original shares as tenants 
in common, and the remainders limited among them, on the fail- 
ure of the particular estates, are called cross remainders. But 
no technical words are necessary to create such remainders, for 
any expressions which sufficiently indicate the intention of the 
parties, will have that effect. 

60. It is however a fundamental rule of law, that cross re- 
mainders cannot be implied in a deed. And Mr. Serjeant Wil- 
liams observes, that the reason of this rule is to be found in 
1 Roll. Ab. 837. R. pL 2., where it is said, that if a man makes 
a feoffment in fee, to the use of J. S. and J. D., and the heirs 
male of their bodies ; and for default of such issue of either ot 
them, to the use of the survivor of them, having issue male, and 
to the issue male of such issue male ; and for default of issue 
male of their bodies, the remainder to another : by this gift J. S. 
and J. D. have several inheritances : and no cross remainder in 
tail is raised by the words after, for want of the word heirs ; for 
though it be by way of use, yet an estate tail cannot be raised 
without the word heirs. 

61. In ejectment upon a long special verdict, the following 
point was resolved by the Court, and declared by Lord Hale as 
the opinion of himself, and the rest of the Judges : — ^That where 
one covenants to stand seised to the use of A. and B. and the 
heirs of their bodies, of part of his land, and if they die without 
issue of their bodies, then to remain, 8cc. ; and of another part 
of his land, to the use of C, D., and E., and the heirs of their 
bodies, and if they die without issue of their bodies, then to re- 
main, &c. That here, there are no cross remainders created by 
implication ; for there never shall be such remainders upon the 
construction of a deed, though sometimes there are in the case 
of a will. 

62. A. upon the maniage of his son B., who had two children 
then living, conveyed lands by deed to trustees, to the use of 
himself for life, remainder to B. for life, remainder to trustees to 
preserve contingent remainders, remainder to the use of such 
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child or children of B., and in such shares, 8cc. as B. should ap* 
point ; and in default of appointment, to the use of all and every 
the children of B., and the heirs of their several and respective 
bodies, as tenants in common ; but if only one child, to the use 
of such only child, and the heirs of his or her body ; and in de- 
feult of all such issue, to the right heirs of A. for ever. B. had 
other children, and died without having made an appointment. 
It was held, that B.'s children took vested interests as tenants in 
tail, notwithstanding the power of appointment ; and that there 
were no cross remainders between them, but on the death of each 
child without issue, his share fell into the reversion. 
63. By a settlement made previous to marriage, lands were Doev.Wonlcy, 

1 "Rast'sll. 416 

limited to the use of all and every the daughter and daughters of 
the marriage, share and share alike, equally to be divided be- 
tween them, and of the heirs of the body and bodies of all and 
every such daughter and daughters lawfully issuing; and for 
default of such issue, to the use of the right heirs of the 
husband. A question arose upon this settlement, whether 
there were cross remainders between the daughters and their 
issue. 

Lord Kenyon said, this was the case of a deed, in which by 
the practice of centuries no such implication could be raised. 
And it would be of most dangerous consequence to have this 
point disputed, upon which so many titles must depend. It was 
probably intended, that no part of the settled estate should go 
over, as long as there was any issue of the marriage remaining ; 
but the parties had not said so. There were certain words used 
to express such an intention in deeds, which were well known ; 
those had not been adopted in the present case, but the framers 
of the settlement had left that intention to be implied from other 
words, which could not be done. He would not go through all 
the cases, because they were collected with great ability by Mr. 
Seijeant Williams, in a note, in his edition of Saunders' Reports, Vol. 1. 185. a. 
to which he referred. They established the proposition he had ''' 
before laid down, in respect to the construction of deeds, which 
never had or could be suffered to be doubted, without affecting 
an infinite proportion of the property of the kingdom, and re- 
moving land-marks. 

Mr. Justice Lawrence observed, that in order to raise cross 
remainders in a deedlsetween the issue of the first takers, there 
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must be a limitation to the beirs of the body, which was not ne- 
cessary in a will. And Mr. Justice Le Blanc remarked/ that it 
was not sufficient in a deed, that one may collect such an inten- 
tention of the parties from the words; but cross remainders 
must be expressly limited » by proper words of conveyance. 
It was resolved, that no cross remainders were created in this 
case. 
4 Ruas. 78. 64. [In the recent case of Edwards v. AUiston, by settlement 

previous to marriage, lands were settled, '' to the use of all, 
and every the child and children of the marriage, equally to be 
divided between or among them, (if more than one) share and 
share alike as tenants in common, and not as joint tenants, and 
to the use of the several and respective heirs of the body and 
bodies of all and every such child and children lawfully issuing, 
and if there should be a failure of issue of the body or bodies of 
any such child or children, then, as to the part or share, or parts 
or shares of such child or children whose issue should so fail, to 
the use of the remaining or other children of the marriage, 
equally to be divided amongst them, (if more than one) share and 
share alike as tenants in common, and to the use of the several 
and respective heirs of the body and bodies of such remaining 
and other children lawfully issuing, and in case there should be 
a failure of issue of the bodies of all such children but one, or if 
there should be but one such child, then to the use of such re- 
maining or only child in tail, and for default of such issue, to the 
right heirs of the settlor. There were seven children, and four 
died without issue ; the three remaining children and their hus- 
bands suffered a recovery^ and upon a sale, the title was objected 
to, on the ground that there were no words in the above limita- 
tion, to create cross remainders, as to surviving shares taken by 
the children who afterwards died without issue. It was con- 
tended, that although there was a direction that the part or parts 
of a child or children whose issue should fail, should go to the 
remaining children, and, consequently, that if any of these re- 
maining children should die without issue, their original shares 
were by the words limited over, yet, there were no words which 
would carry the shares that had accrued. Sir John Leach, 
M. R., decided in favour of the objection, observing, that 
although no doubt could be entertained of the settlor's intention, 
no one could arrive at such a conclusion without that sort of im- 
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plication, which, according to the authorities, was excluded from 
a deed. His Honour distinguished the principal case from that 
of Doe V. Wainewright, next cited, by the peculiar expressions in 
that case, '' and so toties quoties, &c./' which were properly con- 
sidered as expressly extending the cross remainders to accruing 
shares.] 

65. The limitations in a deed were, to the use of such child or Doe v. 
children as Mary Abell should thereafter have, as tenants in com- 5 TumR. 427. 
mon (if more than one), and the heirs of their several bodies 
issuing. *' And in case any such child or children should die Me^rrick 0. 
without issue of his^ her, or their body or bodies issuing, then the 2 Bam. & Aid. 
part or parts of him, her, or them so dying without issue, should ^^^ ^^ 
be and remain to the use of the surviving child or children of the Weatherall, 
said Mary Abell, and the heirs of his, her, or their respective 401. ' 
bodies issuing, and so Mies quoties, as any of the said children 
should die without issue, till there should be only one child left ; 
and in case all the said children should die without issue, or if 
the said Mary Abell should have no issue of her body, then to 
Robert Abell, his heirs and assigns for ever." 

The question was, whether there were cross remainders ' be- 
tween the children of Mary Abell. 

Lord Kenyon said, this case did not involve any question re- 
specting the raising of limitations by implication, because the 
deed on which the question arose, contained express limitations 
by way of cross remainders, not indeed in the formal language 
used by conveyancers, but in terms sufficiently denoting the in- 
tention of the parties to the deed, that there should be cross re- 
mainders, as to some of the children. Therefore, all the cases 
which were cited to show that cross remainders in a deed could 
not be raised by implication, might fairly be laid out of the case ; 
because this case, when considered, did not resolve itself into any 
question of that kind. No technical precise form of words v^as 
necessary to create cross remainders ; it was sufficient to say, 
that there should be cross remainders ; though in the verbose- 
ness of conveyancers, an abundance of words was generally in- 
troduced in deeds for this purpose. Here the single question 
arose on the meaning of the word, surviving, which indeed was 
the only word that distressed the case. But taking the whole 
context together, he did not think that that word rendered the 
case doubtful. The fair construction of that word, standing in 
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the context, was, that on the death of one child without issue, 
that portion shoald go to the surviving line of heirs, and not en- 
tirely to one child surviving. It must go to the surviving chil- 
dren in their own persons, if living ; or if dead, to their issues. 
And in putting this construction, he did not think the Court 
proceeded on conjecture merely, for the conclusion of this sen- 
tence was — ** and in case a// the said children should die with- 
out issue," then the remainder is limited to R. Abell in fee. The 
Court could not give effect to the word cr//, without determining 
that there must be cross remainders, not only as long as the in- 
dividual children, but as long as the several lines of those chil- 
dred, existed. The whole context required this construction, and 
the last clause could not be satisfied with any other. 

Judgment was given, that the deed created cross remainders 
between the children of Mary Abell ; and that on the death of 
one without issue, his share vested in a surviving child, and the 
heir of one deceased, as tenants in common. 

rit^ rtidel" ^^* '" ^® ^®® ^^ marriage articles, the construction is 
Ante, c. 20. founded on the apparent intent of the parties, however, un- 

technically expressed ; and is therefore more liberal than in the 
case of deeds. 
Lock, Amb. ^* ^X ^^^^^ entered into previous to a marriage, the in- 

^^* tended husband covenanted to transfer stock to trustees, to be 

laid out in the purchase of land, which was to be settled to the 
use of the husband and wife for their lives ; and after the death 
of the survivor, to the use of all the children, male and female, 
of their bodies, equally, as tenants in common, and their re- 
spective issue, and for default of such children and their issue, 
to the use of the heirs and assigns of the survivor of the husband 
and wife. 

Lord Camden said, he was clear there could not be cross re- 
mainders by implication in a deed ; that this was not the case of 
a settlement completed, but of articles executory; by the first 
part of the articles, which considered the fund as money, nothing 
was to go over till the children were dead without issue ; this 
would assist him in construing the limitations of the land. As 
the survivor of the husband and wife was to take nothing in the 
money, till all the children were dead without issue, so they 
should not take any interest in the reversion of the land, but in 
the same way. Decreed that there were cross remainders. 
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68. By articles of agreement made between Charles Duke of P«Jj« of 

-^ "^ . . Richmond's 

Richmond and William Earl of Cadogan, previous to the mar- case, CoUect. 
riage of Lord March the Duke of Richmond's eldest son, with 347/° ' 
Lord Cadogan's daughter, Lord Cadogan covenanted to lay out 
60,000/. in the purchase of lands, to be settled on Lord March 
and his intended wife for their lives, remainder to the children 
of the marriage, except an eldest son, as the father and mother 
should appoint ; and for want of appointment, to all the children, 
except an eldest son, equally to be divided between them, share 
and share alike, as tenants in common, and not as joint tenants, 
and to the several and respective heirs of their respective bodies 
issuing ; and for want of such issue, to the use and behoof of 
such eldest son in tail, remainder to Lord Cadogan in fee. Lord 
March, who was afterwards Duke of Richmond, had issue by 
this marriage an eldest son, and six younger children ; no ap- 
pointment was made. By a private act of parliament the lands 
purchased with the 60,000/. were vested in the eldest son, upon 
his securing the portions of the younger children : one of the 
younger children died under age ; and a question arose whether 
her portion became vested in the surviving younger children, or 
went to the eldest son. 

Lord Apsley said, the words of the articles imported, that 
cross remainders should be limited to the younger children ; it 
being perfectly plain that the eldest son was never intended to 
take any share of the 60,000/. so long as there remained a 
younger child in being, to take: for if there had been one 
younger child only, that child must have taken the whole. 
And decreed accordingly. 
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rule. 



Tit. 1.8. 43. 



Whebb an estate was^ conveyed to A. for life, with a remainder 
to the heirs, or heirs of the body of A;; if the construction had 
been according to the strict meaning of the words, A. wouU 
have only taken an estate for life, and the words heirs or heirs 
of the body of A. would have been considered as words of pur- 
chase, giving a contingent remainder to the heirs or heirs of the 
body of A. But it was found that this would be attended with 
several inconveniences. For, 1. The lord of the fee would have 
been defrauded of the wardship and marriage of the heir, who 
would take as a purchaser, without claiming any thing from his 
ancestor by hereditary succession. 2. The remainder to the 
heirs or heirs of the body of A., being contingent, till the death 
of the ancestor, the inheritance would be in abeyance : and it 
has been observed, that this was never allowed but in cases of 
absolute necessity. 3. If the remainder were construed to be 
contingent, no alienation of the inheritance could take place 
during the life of the ancestor. 
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2. To remedy this, it appears to have been very early esta- ^^^ mediate 

iv . -. f ^, , , , , .^ limitations are 

blished, as a rule of law, that *^ when the ancestor, by any gift vested. 
or conveyance, takes an estate of fi-eehold, and in the same gift zx^V, 
or conveyance an estate is limited, either immediately or medi- u^^^t^^s* 
ately, to his heirs, in fee or in tail ; that always in such cases, 50i. 
the words heirs, 8cc« are words of limitation of the estate, and 
not words of purchase." From which it follows, that [where ^^y^' ^^ ^** 
the limitation to the heirs general or heirs special of the an- 
cestor is immediate, that is, where there is no estate of freehold 
interposed between the limitation to the ancestor for life, and 
that to his heirs general or special, there the limitation to the 
heirs is executed in possession, and coalesces with the freehold in 
him, so that he is seised of an estate in fee simple, or in fee tail 
in possession : but where there is an intervening estate, the limi- 
tation to the heirs general or special rests in the ancestor, taking 
the freehold, as a vested remainder in fee or in tail, subject to 
the preceding estate* This rule of construction excludes any 
contingent remainder in the heir. The words heirs, &c. operate Fearne, C. R. 
only to expand the estate of the ancestor, so as to let the heirs 
described into its extent, and entitle them to take derivatively, 
through or from him as the root of succession, or person in 
whom the estate is considered as commencing; they are therefore 
properly called words of limitation.] 

3. The case from which this rule took its name, and in which 

it was finally established, was thus. E. Shelley being tenant in Shelley's case, 

tail, suffered a recovery, and declared the uses of it to himself 

for life, without impeachment of waste, remainder to a trustee 

for twenty-four years, remainder to the heirs male of the body 

of E* Shelley, and the heirs male of the body of such heirs male, 

remainder over. It was resolved by the Chancellor, and all the 

Judges of England, except one, that the words heirs male of the 

body of E. Shelley, should be construed to operate as words of Shelley v. 

limitation, and not as words of purchase ; therefore that E. i Rep. in 

Shelley took an estate tail. ^^^ ^^^' 

4. Id this case it was said arguendo, that '' if it should be i Rep. 104 a 
admitted, that in regard of the said subsequent words (heirs 

male of the body of such heirs male) the right heirs male 
should have by purchase, to them and the heirs male of their 
bodies, then a violence would be offered, as well to the words, 
as to^the meaning of the party ; for if the heir male of the body 

VOL. IV. X 
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of Edward Shelley should take as a purchaser, then all the 
other issue male of the body of Edward Shelley would be ex* 
eluded to take any thing by the limitation ; and it would be 
against the express limitation of the party. For the limitation 
was to the use of the heirs male of the body of Edward SheUey, 
and of the heirs male of their bodies begotten ; and for default of 
such issue, to divers persons in remainder. So if Richard Shel- 
ley, being the heir male of the body of Edward Shelley at the 
time of his death, should take by purchase, then the heirs male 
of the body of Richard Shelley only would be inheritable, and 
no other of the sons of Edward Shelley, nor their heirs male ; 
and consequently if Richard Shelley should die without issue 
male, the land would remain over to strangers, and all the other 
sons of Edward Shelley, which he then had, and might after- 
wards have, and their issues, would be utterly disinherited, be* 
cause the words were in the plural number, heirs male of the 
body of Edward Shelley: the former construction would be 
against the very letter of the indentures, for by that means the 
plural number would be reduced to the singular number, that is 
to say, to one heir male of the body of Edward Shelley only : 
and forasmuch as the first words, viz. heirs male of the body of 
Edward Shelley, include the subsequent words, viz. the heira 
male of their bodies ; for every heir male begotten of the body of 
the heir male of Edward Shelley, was, in construction of law, an 
Vide Morris V. heir male of the body of Edward Shelley himself: for this reason 

Ward, Tit. 38« _ 

c. 14. the subsequent words were words declaratory, and did not re- 

strain the former words. 

6. It appears from this passage, that besides the feudal 
reasons generally given for this rule, another existed ; namely, 
that it was adopted as a rule of construction, for the purpose of 
carrying into effect the general intent of the parties : and there- 

Harg. Tracts, fore that it is merely what Sir W. Blackstone calls a rule of in- 

493. . ^ 

terpretation or evidence, to ascertain the intention of the parties ; 
by annexing particular ideas of property to particular modes of 
expression ; not a rule of law, of an essential, permanent, and 
substantial kind, which cannot be transgressed by intention* 
418.^^^' ^' ^' Serjeant Roll has attempted a distinction respecting this 

rule, by saying, that where the freehold is so limited to the an« 
cestor, and a mediate remainder to his right heirs, that all the 
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intermediate estates, between that and the limitation to his 

heirSy as well as his own estate, may determine during his life ; 

in that case the limitation to his heirs is in abeyance, because he 

can have no heir to take the remainder. But Mr. Feame has Coat. Rem. 33. 

controverted this distinction, and shown that the possibility of 

the freehold's determining in the lifetime of the ancestor who 

takes it, does not prevent the subsequent limitation to his heir Curtis «. 

from attaching in himself. 12 Ves. 89. 

7. It is immaterial with respect to this rule whether the an- 
cestor takes an estate of freehold by an express limitation, or Feame, c. R. 
by an implication arising from the deed in which the estate is 

limited to his heirs, or the heirs of his body. In either case the 
rule is applied, and the subsequent limitation vests in himself. 

8. ThusinthecaseofPybusv.Mitford, it was determined that TiLil.c.4. 
the covenantor took an estate for his own life, by implication ; 

and that the subsequent limitation to his heirs male was exe- 
cuted in him, and united to the estate for life ; so that he be- 
came tenant in tail. 

9. The rule expressly requires, that the particular estate should ^ ii»^* 3^^* ^ 
be a freehold. Therefore where the ancestor takes only an es- 
tate for yean, another person being the grantor, a remainder to 

his heirs, or the heirs of his body, will not vest in himself, but 
in such heirs, by purchase. 

10. A settlement was made upon a marriase by a third Tipping'scue, 

4 4k r 4k u i^ J i^ • 4 • Cited 1>. Wm*. 

person, to the use of the husband for nmety-nine years, re- 359. 
mainder to trustees during the life of the husband, to support 
contingent remainders, remainder to the wife for life, remainder 
to the first and other sons of the marriage, remainder to the 
heirs of the body of the husband, remainder to the right heirs of 
the husband. It was admitted that the remainder in fee to the 
husband was contingent, because he only took the particular 
estate for yearns ; and the estate did not originally move from 
him ; for if it had, the remainder limited to his right heirs would 
have been the old reversion. 

11. Where the subsequent limitation is immediate, it becomes 
executed in the ancestor, forming by its union with his particular 
fireehold. one estate of inheritance in possession. But where Fevne, Cont. 

RiHn 37 8 

such limitation is mediate, it is then a remainder vested in the 
ancestor, who takes the freehold, not to be executed in pos- 

x2 
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session till the determination of the preceding mesne estates. 
But an intervening limitation for years will not prevent the sub- 
sequent limitation from being immediately vested. 

12. Where the limitations intervening between the first estate 
for iife^ and the limitations to the heirs of the body are contin- 
gent, the estate for life is not merged ; because the intervening 
limitations would be thereby destroyed ; but the two limitations 
are united, and executed in the ancestor, only till such time as 
the intervening limitations become vested ; and then they open 
and become separate, in order to admit such intervening limita- 
tions when they arise. 

13. Where there is a joint limitation of the freehold to several 
persons^ followed by a joint limitation of the inheritance in fee 
simple to them ; as an estate to A. and B. for their lives, or in 
tail, and afterwards to their heirs, so that both limitations are 
of the same quality, that is, both joint, it seems the fee vests in 
them jointly. And so if the limitation of the freehold be to 
baron and feme jointly, remainder to the heirs of their bodies, it 
is an estate tail executed in them ; as they are capable of issue 
to whom such joint inheritance can descend. But if the limita- 
tion of the freehold be not joint, but successive, as to the 
husband for life, remainder to the wife for life, remainder to the 
heirs of their bodies, there it seems the ultimate limitation is not 
executed in possession, but gives them a joint remainder in taiL 

14. Sir Francis Wortley, in consideration of an intended mar 
riage with Hester, covenanted to stand seised to the use of him- 
self for life, remainder to Hester for life, remainder to the heirs 
male which he should beget upon the body of the said Hester. 
It was resolved, that the estate tail was not executed, because 
there was an intervening remainder limited to the wife. 

16. Where an estate for life is limited to A., with a remainder 
to the heirs of A. and*B., this is a contingent remainder, and 
not a vested estate. So if there be a limitation to the wife for 
life, remainder to the heirs of the body of the husband and vrife ; 
for the freehold is limited to her alone ; and as the person who 
is to take in remainder, must be heir of both their bodies, if the 
wife should die before the husband, there can be none to answer 
that description, when the particular estate determines : because 
the husband cannot have an heir during his life ; nor coold it be 
involved or flow into the limitation to the wife herself as not 
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being confined to her own heirs. Therefore the remainder is in 
contingency. 

16. SirIL Frank, on the marriage of his son, levied a fine, Gongev. 
and declared the uses to himself* during the joint lives of himself 2 Term Rep. 
and his son Leventhorp Frank ; and after the decease of either ^^* 

of them, to the use of Susan Cotele for her life ; and after her 
decease to the use of the issue male of the said Susan and 
Leventhorp, and the heirs of their bodies ; and in default of such 
issue, to the use of the heirs to be begotten on the body of Susan 
by the said Leventhorp ; remainder to the right heirs of Sir R. 
Frank. The marriage took effect, and Susan died, leaving five 
daughters, but no son. Sir Richard died, leaving Leventhorp 
his son and heir. A question arose on the estate which Leven- 
thorp took. The Court resolved — L That if he had been joint 
tenant with the wife for life, this had been an estate tail in both, 
as the word heirs is not applied to any body particularly, as Lit. 
8. 28. II. That neither the husband nor wife had an estate tail ; 
not the husband, because he had no prior estate for life ; nor the 
wife, because, though she took an estate for life, yet the heirs 
were not applied to her body. III. That it was a contingent 
remainder, to the heirs of both their bodies. 

17. Where the particular estate is granted to two persons, 
with a limitation to the heirs, or heirs of the body of one of 
them, the inheritance is executed in the person to whose heirs 
it is limited. 

18. In a modern case, lands were conveyed by lease and re- Alpan «. 
lease, in consideration of marriage, to John Watkins for life, s Term^iu 
remainder to Susannah Stephens his intended wife for life, for ^^^* 
her jointure, remainder to the use of the heirs of the body of 

the said Susannah, by him the said John Watkins to be be- 
gotten, and of their heirs and assigns for ever. Lord Kenyon 
said, there was no case, from Shelley's case down to that time, 
in which it had not been holden, that words in a deed similar to 
those in this deed, did not create an estate tail. If the Court 
were to determine otherwise, they would entrench on established 
rules of law, and defeat the intention of the parties, in this and 
almost every other case. 

Mr. Feame observes, that limitations of this kind are said to Cmt. Bem. 
be executed sub modo ; that is, to some purposes, though not to '- 
all : for though they are so far executed in, or blended with the 
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possession, as not to be grantable away {torn, or withoat the 
freehold, by way of remaiDder ; yet they are not so executed in 
possession, as to sever the jointure, or entitle the wife of the 
person so taking the inheritance to dower. 
Both estates 19. This rule does not take place unless the particular estate 

miut be by the 

same iostru- and the remainder to the heirs, or heirs of the body, are created 
"^°'* by the same conveyance ; for by the very words of the rule, as 

stated in Shelley's case, both estates must be limited by the 

same gift or conveyance. 
Cranmer's caw, 20. Thus it was determined, so long ago as in 16 Eliz., that 

2 Leon. 6 — 7. ' o "^ » 

if a lease was made to A. for life, remainder to the right heirs of 
B., and B. should purchase the estate of A., the remainder 
would not thereby become executed : for it was not conveyed 
by the original grant, but by the act of another person, after 
the original grant 
Moore V. 21. A., on the marriage of B. his son, settled lands to the 

Parker, 

1 Ld.Ray.37. use of B.for life, remainder to the wife of B. for life, remainder 
[71.1 ' ' * to their first and other sons in tail, with reversion to himself in 

fee. Afterwards A. devised the same lands to such issue male 
as B. should have by any other wife, in tail male ; and in case 
of failure of issue male of B., to his grandchildren by his 
daughter C. in fee. B. suffered a recovery, and died without 
issue male. Lord Ch. Just. Holt held clearly that the devise to 
B.'s issue male by any other wife could not be tacked to his 
estate for life, because that was limited by another conveyance. 

2 Vero. 486. Lord K. Wright, [after observing that he doubted, tn the case 

before him, whether the estate for life limited by one deed, did 
not consolidate with a limitation to the heirs of the body of the 
tenant for life by another deed,] is reported to have said, that 
all the authorities were in the affirmative, that if by the same 
deed, the estates should consolidate ; not negatively, that if by 
different deeds, they should not* This point, however, is now 
fully settled. 
^**'!;^°°*' 22. Claude Fonnereau, by indenture made between him and 

reau, 2 Dong. . 

487.510. his eldest son Thomas, in consideration of natural love and 

affection, granted an estate to Thomas for life : afterwards the 
father, by his will, devised the reversion to the heirs male of the 
body of Thomas. Lord Mansfield said, the Court was unani- 
mous in thinking that the estate for life being by one instru- 
ment, and the limitation in tail by another, they could not unite. 
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23. There is however an exception to this rule : for where an 
estate is limited to A. for life, by deed, and a limitation is after-* 
wards made in A.'s lifetime, to his heirs, by an execution of a 

power contained in the same deed : there Mr. Fearne was of Coot. Rem. 74. 

opinion that the limitations would unite ; because the limitation 

of a use under the execution of a power operated as a use 

created by, and arising under, that conveyance itself; and of 

course was the subject of the same construction, so far as the 

time of its taking effect admitted, as it would have been if 

expressly specified and ascertained in the original deed. 

24. By a settlement made after marriage, lands were limited Venabies v. 
to [the use of] S. Morris for life, [remainder to the use of trustees 7 Term Rep. 
and their heirs, for the life of S. Morris, to preserve contingent ^^^' ^^' 
remainders,] remainder to the use of Hannah Morris his wife 

for life, remainder to [the use of the same] trustees and t/ieir 
heirs, [generally] to preserve contingent remainders ; and after 
the several deceases of S. Morris and his wife, to the first and 
other sons of the marriage severally in tail, remainder to the 
use of the first and other daughters successively in tail, re- 
mainder to the use of the said Hannah Morris, and the heirs of 
her body : and for default of such issue, to the use of such 
person or persons as Hannah should at any time, notwithstand- 
ing her coverture, by any deed limit or appoint. Hannah Mor- 
ris, by a deed poll duly executed, reciting her power, and that 
she was desirous to limit the reversion of the said premises, in 
default of any issue of her body, appointed the premises to the 
use of the right heirs of S. Morris for ever. 

The question was, whether the heirs of S. Morris took an 
estate under this appointment ; and it was contended, on behalf 
of the heir of S. Morris, to be a general rule, that an appoint- 
ment in pursuance of a power, created by a former deed, when 
executed, was to be taken as if it were inserted in the original 
deed, and was supplementary to it ; in which case the appoint- 
ment of the ultimate remainder to the heirs of S. Morris, must 
have the same construction, as if the limitation had been insert- 
ed in the antecedent deed : and then, according to the rule in 
Shelley's case, this would operate to give an estate in fee to 
S. Morris, from whom the defendant (the heir of S. Morris) would 
claim by descent. The Court appears to have assented to this 
argument, for Lord Kenyon said — *^ If the limitation to the heirs SeeFeam.c.R. 

° eo. n. ed. ^ 
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of S. Morris be a legal estate, it enlarged the estate in the 
ancestor, and gave him a fee." But the Court being of opinion 
that the appointment did not create a legal estate, certified upon 
another ground. 

25. The estate for life, and the subsequent limitation, must 
be of the same nature ; that is, both legal, or both equitable ; 
for if the first limitation be of a trust estate of freehold, and the 
subsequent one carries the legal estate, the rule will not take 
place. 

26. Thus in the case of Lord Say and Sele v. Jones, where a 
trust estate was devised to a woman for life, and a legal remain- 
der to the heirs of her body, it was held that the heirs of her 
body must take by purchase ; there being no instance where the 
legal limitation of an estate to the heirs of the body of any 
person, had been united to a prior limitation of the surplus 
profits of such estate to the same person for life, so as to make 
such person tenant in tail by construction of law. 

27. It is the same where a person takes a legal estate for life, 
with a limitation of the equitable estate to his heirs. For in the 
case of Venables v. Morris, the Court of King's Bench held, 
that as S. Morris took a legal estate for life, and the limitation 
to his heirs only carried an equitable estate, the two estates did 
not unite. 

28. As one of the principal reasons for establishing this rule 
was to prevent the abeyance or suspension of the inheritance, it is 
only applied to those limitations in which the word heirs is used, 
on account of the maxim that nemo est hares viverUis. So that 
if lands are limited to A. for life, remainder to his first and other 
sons, and the heirs of their bodies ; or remainder to the child or 
children of A., or to the issue of A., and the heirs of his or their 
bodies, no more than an estate for life will vest in A., and the 
words son, child, or issue, will be construed words of purchase, 
and give a vested remainder. 

29. The word heir in the singular number, with words of limit- 
ation superadded, is a word of purchase in a deed ; because it 
is construed as> a description of the person intended to take. 

30. A fine was levied by A. to the use of himself for life, 
remainder to his first son and to the heirs male of his body be- 
gotten, 8cc.. and so on to his sixth son successively, remainder 
to the right heir male (in the singular number) of the conusor. 
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to be begotten after the said sixth son, and of his heirs male. 
It was ruled, upon evidence at bar, that this limitation to the 
heir male was only a contingent remainder, and not an estate 
tail in A., because it was limited to particular persons. 

31. By indenture made in consideration of marriage, a sum Bayleyv. 

of money was directed to be laid out in lands, to be settled to tsS™' * ^^ 
the husband for life, remainder to the wife for life, remainder to 
the heir male of the body of the wife b^otten by the husband, 
and to the heirs or executors of such heir male. It was re- 
solved, that this was a contingent remainder in fee, to such 
person as should be heir male of the body of the wife at her 
death. 

32. This rule is not adopted in the construction of marriage Nor to marriage 
articles, because they are considered in equity as executory, and 

to*be construed according to the intention of the parties. And 
a provision for the issue of the marriage being one of the prin- 
cipal objects of such agreements, the intention of the parties, 
however untechnically expressed, must be to make such a set- 
tlement as shall contain an effectual provision for that issue, who 
are generally purchasers for a valuable consideration, and whose 
rights ought to be protected. Therefore, in marriage articles, 
where it is agreed to settle lands to the husband for life, with 
remainder to the heirs of his body, by his intended wife ; these 
last words are construed to be words of purchase, and to mean 
the first and other sons of the marriage, and the heirs of their 
bodies : for otherwise the husband would be tenant in tail, and 
might suffer a recovery, whereby the provision intended for the 
children of the marriage would be defeated. 

33. Sir John Trevor, by articles in consideration of his in- Trerorv. 

Trevor 1 Ak. 

tended marriage with Jane Pulestone, covenanted with trustees £q. aeV. 
to convey and assure to them and their heirs certain estates, to q 122 ^^ 
the use of himself for life, without impeachment of waste, re- 
mainder to his intended wife for her life, remainder to the use of 
the heirs male of his body, on her body to be begotten, and the 
heirs male of such heirs male lawfully issuing ; with remainder 
to the use of his own right heirs. And covenanted that the said 
premises should remain to his intended wife during her life, 
after his own decease, free from all incumbrances. And that 
in case the said uses and limitations in the said articles were not 
thereafter well raised, according to the true intent and meaning 
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of the articles ; then he and his heirs should stand and be 
seised of the said premises^ until such time as a further assurance 
should be thereof made, to the uses of the said articles. 

The marriage took effect, and there was issue an eldest sony 
and several other children. No settlement was ever made pur- 
suant to these articles, but the eldest son having incurred his 
father's displeasure, by an improvident marriage, and Sir John 
Trevor apprehending that he had an estate tail vested in him, 
which it was in his power to bar, levied a fine of the premises, 
and settled them on his second son. Upon the death of Sir 
John Trevor, his eldest son filed his bill in the Court of Chancery, 
praying a specific performance of his father's marriage articles, 
and to have a conveyance made according to the intention 
thereof; insisting that those articles were only an executory 
agreement, for a further settlement of the premises ; and that 
it was not in the power of his father to bar the limitations 
thereof. The cause was heard before Lord Chancellor Parker, 
who said, the case ought to be considered as if the bill had been 
brought within two years after the making of the articles ; if a 
bill had been then brought, there could have been no doubt but 
that a settlement must have been decreed pursuant to the intention 
of the articles. That upon articles the case was stronger than 
on a will. Articles were only minutes or heads of the agreement 
of the parties, and ought to be so modelled, when they come to 
be carried into execution, as to make them effectual. That the 
intention of the parties was only to give Sir John Trevor an 
estate for life ; if it were otherwise, it would have been vain and 
ineffectual ; as it would have been in his power, as soon as the 
articles were made, to have destroyed them. That then the 
consideration of love and affection which he had to his intended 
wife, and the heirs male of their two bodies, would have run 
thus : that he did, in consideration thereof, settle an estate on 
himself, which he might give away from his heirs male when- 
ever he thought fit. That this limitation to the heirs male of 
his body, was in effect but a limitation to his first and other 
sons ; and if the articles had been so penned, would not the 
Court of Chancery have decreed a limitation to trustees to pre* 
serve them ? It was declared, that Sir John Trevor took only 
an estate for life, under these articles ; and that the remainder 
to the heirs male of his body, Sec. gave an estate tail, by por- 
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chase, to the first and other sons of the marriage. And it waa 
decreed, that the lands should be con?eyed to the eldest son in 
tail male, remainder to the other sons in the same manner. 

On an appeal from this decree to the House of Lords, it was 
argued on behalf of the appellants, that Sir John Trevor, by 
virtue of the articles, became actually seised of an estate tail in 
the premises, subject to his wife's estate for life therein : and 
that the articles themselves amounted to a settlement, and 
operated as such, by way of a covenant to stand seised. 

On the other side it was contended, that by the whole scope 
of the articles, it manifestly appeared they were never designed 
for a settlement, but only a bare agreement, how and to what 
uses the lands comprised therein should be settled ; and that 
the covenant to stand seised in the latter part of the articles, 
could not be taken as a final settlement ; either from the words 
of it, or the precedent parts of the articles ; but as provisional 
only, and till a settlement should be made in form, and ef- 
fectually to answer the intent and agreement of the parties. 
That it could never be presumed. Sir John was to have any 
greater estate than for life, without impeachment of waste ; or 
that it should be in his power to defeat the heirs male of that 
provision, which, by the articles, was intended to be made for 
them, after the death of Sir John and his Lady ; for the articles 
were founded upon consideration of the marriage, and Sir John's 
affection for his then intended wife, and the heirs male of their 
bodies to be begotten ; so that the consideration extended as 
well to the issue male of the marriage, as the intended wife. 
That the estate limited to Sir John was in express words, for 
his life only, without impeachment of waste ; which would have 
been vain, and to no purpose, if he was to have been tenant in 
tail, as he would thereby have been dispunishable of waste. 
That the lands were directed to be limited, after the death of 
Sir John and his Lady, to the use of the heirs male of the 
body of Sir John, on the body of the said Jane to be begotten, 
and to the heirs male of the body of such heirs male issuing ; 
so that the first words were only a description of the persons 
who were to take, viz. the first and other sons ; and the sub- 
sequent words declared what estate they were to take, viz. to the 
bars male of their bodies. 

Mr. Peere Williams, who was counsel for the appellant, says. 
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the matter was greatly debated by the Lord Chancellor and 

Lord Nottingham for the decree, and the Lorda Trevor and 

Harcourt against it; but at length the decree was affirmed 

without any division. 

streatfieid, ' 34. Thomas Streatfieldi by articles previons to his marriage, 

^. xSL^Tdb. *B^®^ ^0 ^^1« lands to the use of himself and Martha his in- 

176. tended wife, for their lives, and the life of the survivor ; and 

after the survivor's decease, to the use of the heirs of the body 
of him the said Thomas, on his wife begotten, with other re- 
mainders over. The marriage soon after took effect, and the 
husband by deed, reciting the articles, settled the lands to the 
use of himself and his wife for their lives, and the life of the 
longest liver of them, and after their decease, to the use of the 
heirs of the body of the said Thomas on the said Martha to be 
begotten, and for want of such issue, remainder to the right 
heirs of Thomas. The question was, whether this settlement 
was a proper execution of the articles. Lord Talbot held, that 
the settlement was not a proper execution of the articles. He 
said, it could not be doubted but that upon application to the 
Court of Chancery, for the carrying into execution the articles, 
the Court would have decreed it to be done in the strictest man- 
ner ; and would never leave it in the husband's power, to defeat 
c^idc ^* ^"^ annul every thing he had been doing ; and the nature of the 

5 firo. Pari. Ca. provision was strong enough for that purpose, without any ez- 

116. - 

press words. 

35. The same rule has been adopted in the construction of 

articles for settling the wife's estate ; in which the words, heirs 

of the body of the wife, by the intended husband, have been 

construed to mean first and other sons. 

I^hton, ^^* Upon a marriage, articles were entered into, whereby it 

iAb.£q.392. ^as agreed, that the wife's portion should be laid out in the 

purchase of lands, which should be settled on the husband and 
wife, for their lives, and the life of the longer liver of them; and 
after, to the heirs of the body of the wife, by the husband to be 
begotten. Yet the Master of the Rolls (Sir J. Trevor) decreed 
the settlement to be to the first and other sons, &c., so as the 
husband and wife might not have power to bar the issue. 
Conj. Rem. 94. 37 jyj^. pe^rne observes, that in the above cases, the limita- 
tion in the articles importing an estate tail, either in that parent 
from whom the estate moved, or in both the parents, would have 
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put it in the power either of the father alone, during the cover^ 

ture, or of the settling parent alone, after the death of the other, 

to bar the issue ; and that power would not have been restrained 

U> the concurrence of both parents. Bat he had not met with 

any case in which the same doctrine had been extended to a 

limitation giving an estate tail to the wife alone, in the estate 

moving from the husband. There rather seemed to have been 

a distinction taken between that and the other cases, in respect 

of its not leaving it in the power of either of the parents, alone, 

to bar the issue, either during or after the coverture ; for in such 

case, as the husband takes no estate tail, it is evident he cannot 

during the coverture, or afterwards, bar the issue of the mar- Vide Tit. 36. 

riage : and the wife of course cannot, during the coverture, do 

it, without his concurrence ; and her estate tail being ex provi* 

none viri, the statute 11 Hen. 7. c. 20. prevents her from doing 

it afterwards ; and it has been held, that their power of doing it 

jointly is not unreasonable, or inconsistent with the probable 

view and intent of the settlement. 

38. Thus, where articles were made before and in considera- Honor v. 
lion of marriage, whereby lands were agreed to be settled to the i p^^wms. 123. 
use of the husband for life, remainder to the wife for life, re- 
mainder to the heirs of the body of the wife, by the husband 
begotten, remainder to the husband in fee ; Lord Cowper said, 

they were prudent articles ; and the wife, though she was to 
have an estate tail thereby, yet could not bar it, she being re- 
strained by the statute 11 Hen. 7. ; and it was plainly intended 
that the father should not have a power of defeating and starving 
the issue. It was therefore decreed, that the estate should be 
settled as by the articles, namely, to the father for life, remainder 
to the eldest son in tail. 

39. On a bill by a mortgagee, to redeem or foreclose, the de- whatd^ v. 
fendant insisted that by articles, previous to the marriage of his 2 yw.'^. 
father and mother, they agreed to purchase lands of a certain 

value, and to settle them to the use of the husband for life, re- 
mainder to the wife for life, remainder to the use of the heirs of 
the body of the wife by the husband, remainder to the heirs of 
the survivor. Lands were purchased, and the husband and wife 
joined in a recovery of them, to the use of the plaintiff in fee, by 
way of mortgage. The defendant insisted, that his mother being 
dead, he was entitled, under the true construction of these arti- 
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des, in equity, to hare this estate settled to the first and other 

sons of the marriage in tail male* Sir Joseph Jekyll held, that 

3 Atk. 293. if this was a common limitation, he should have thought what 

the defendant insisted on right, and that the mortgagee must 
have lost his estate : but this was particular, to the heirs of the 
body of the wife by the husband ; and being ex provisione viri, 
would secure the children against the father alone ; and that it 
might be the real intent that both might bar, and therefore the 
defendant was well barred. 
Highway V. 40. Francis Highway, by articles previous to his marriage, 

1 Bro.C.C.684. covenanted to surrender customary lands of inheritance, to the 

use of himself for life, remainder to his intended wife for life^ 
and from and after the decease of the husband and wife, to the 
use of the heirs of her body by him, if he survived her ; but if 
she survived him, to the heirs of his body, on her body to be be- 
gotten ; remainder to his own right heirs. The marriage took 
effect; and the husband surrendered the estate to the uses men* 
tioned in the marriage articles, and was admitted accordingly: 
and, at the same Court, he and his wife surrendered the estate 
to the use of the husband and wife for their joint lives, and the 
life of the survivor, and after their deaths, to the use of their 
eldest son for life, and after his death, to his first son who should 
live to attain twenty-one, and his heirs for ever. 

Upon a question, whether the first surrender to the uses men* 
tioned in the articles was a due execution of them ; the Master 
of the Rolls (Sir L. Kenyon) said, it had been long settled that 
articles for a settlement on a husband and the heirs of his body, 
should be carried into execution as a strict settlement ; and it 
had been considered as vain to make a settlement, which in* 
stantly might be defeated by a recovery. But the doctrine had 
never gone so far, where that party could not suffer a recovery 
alone. He said he did not know that the point had been de- 
cided ; he must therefore decide as reason, and the principles of 
the cases decided, led him. He observed, that it was ancieetly 
a common mode of settlement, to the husband for life, to the 
wife for life, and to the heirs of the body of the wife by the 
husband : it was thought a sufficient precautioa to preserve the 
entail, that it could not be destroyed, unless both husband and 
wife concurred ; and it was thought better that the power shouU 
be given to the two parents concurring, than that the property 
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should be absolutely tied up. With respect to the case before 
him, the limitation appeared to be anxiously worded : the con- 
currence of both parties was necessary to destroy the entail ; 
whichever survived, it was out of the power of the survivor. He 
thought he had no authority to say, that this was not what the 
parties meant ; that he could not put on the articles the con- 
struction contended for by the defendants; and declared that 
the articles were properly carried into execution by the first sur- 7 Ves. 390. 
render. 

41. Where there has been a difference between two sets of FearneCont. 
limitations on the face of the articles, that evidenced a distinction ^^' ^ '^ 
in the intention of the parties themselves, between a strict settle- 
ment on the issue of the marriage, and an entail on the parent ; 

by expressly securing a provision for such issue, under a limita- 
tion of one fund or estate in the way of strict settlement; and 
at the same time limiting another estate in a more general way 
to the heirs of the body of the father ; the Court has thought 
that there was not sufficient ground for executing the latter limi- 
tation in strict settlement 

42. By marriage articles, it was agreed that 6000/. in the Chambers v. 
hands of trustees, should be laid out in the purchase of lands, to 2 Ab. £q.'35. 
be settled on the husband for life, remainder to the wife for life, 

for her jointure, remainder to the first and other sons of that 
marriage in tail male successively, chaigeable with 20002. for 
younger children, remainder to the husband in fee. The father 
of the husband, by the same articles, covenanted to settle other 
lands, after his own decease, upon the husband and the heirs 
male of his body, remainder to the heirs of his father. The bus* 
band's father having made a settlement of the lands, agreed to 
be settled by the articles, on the husband and the heirs male of 
his body, with remainder to himself in fee, one point was, whether 
this was a good performance of the agreement, and if the limita- 
tion ought not to have been to the husband for life, with remain* 
der to his first and other sons in tail male successively, in strict . 
settlement. 

Lord King held that the settlement made by the father was a 
good execution of the agreement, and confirmed it. He said, 
that by the articles these lands were not intended to be settled 
as a provision for the children of that marriage (they were taken 
care of by the other part of the articles, by the trust money), but 
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for the support and provision of the husband ; and it was not 
like the common case of articles for a settlement on the marriage^ 
where no other provision or care was taken for them : and the 
different manner of penning the articles, in relation to the trust 
money, and to these lands ; the one to be in strict settlement, to 
the first and other sons of the marriage* the other limitation to 
the husband and the heirs male of his body generally, and not 
tied up to the issue of that marriage ; showed plainly the parties 
understood and had in contemplation the difference between a 
Howelv.Howel, strict settlement upon the issue of that marriage, and a general 

settlement upon the husband and the heirs male of his body. 

43. The Court of Chancery will put the same construction on 

the words heirs female, in favour of daughters, as it does on the 

words heirs male, in favour of sons. 

2P*w^^'!^' 44. By articles, in consideration of an intended marriage, it 

1 Bio. Pari. Ca. was agreed that the husband should settle his estate, to the use 

225 

of himself for life, without impeachment of waste, remainder to 
the intended wife for life, remainder to the heirs male of the 
husband by the said intended wife, remainder to the heirs male 
of the husband by any other wife, remainder to the heirs female 
of the husband. The marriage took effect, and there was issue 
one daughter. The husband suffered a recovery and sold the 
lands. Upon a bill by the two daughters of the daughter, they 
insisted that the estate ought to have been limited in strict set- 
tlement, to the sons of the husband, with remainder to the 
daughters of the marriage. The bill was dismissed. 

An appeal was brought in the House of Lords, where it was 
contended, that by the marriage articles it was agreed that the 
estate should be limited to the husband for life, $ans ufosie, and 
that he should have power to make leases, which was a plain 
evidence that the estate was intended to be limited in strict set- 
tlement, and that the husband should be but tenant for life, 
and have no power to bar either his sons or daughters by fine or 
recovery. That it was objected, that though courts of equity 
had in like cases decreed an execution of marriage articles, in 
strict settlement, in favour of sons, yet they had not extended 
it in favour of daughters, who were most commonly provided for 
by a term of years, to raise portions for them, in case of failure of 
issue male : but to this it might be answered, that the reason 
seemed to be as strong, that the expression of heirs female of the 
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body* contradistinguished from sons, in marriage articles, should 
have the same construction in favour of daughters, as the ex- 
pression of heirs male in favour of sons. That in this case both 
were under the contemplation of the parties* because there was 
no other provision for daughters, besides the limitation intended 
for them by the articles ; and according to the common course, 
where provision was made for daughters by a term of years, it 
was always so limited, as to be out of the father's power to bar it. 

On the other side it was contended, that there was no pre* 
cedent of a court of equity having interposed, to carry articles 
into strict settlement, in favour of heirs female in any case ; and 
much less in a case of this nature, where part of the consideration 
was the continuance of the husband's name, which could not 
subsist long in females; and where the remainder limited to 
them was to commence after failure of issue male of the husband 
by any other wife, and consequently after an estate tail in him ; 
which remainder was of no account in the law, as being subject 
to be barred by the tenant in tail in possession. 

The decree was reversed, and it was ordered and adjudged, 
that the lands contained in the marriage articles should be con- 

« 

veyed to the two grand-daughters, and to the heirs of their 

bodies, as tenants in common, with cross remainders. 2 Yes. 239. 

46. In a subsequent case, a limitation to the heirs of the 
body of the husband, with an express pecuniary provision for 
the daughters, was held not to be equivalent to a limitation to 
heirs female. 

46. Thus, where* in consideration of a marriage, and of 5000/. Powell v. Price* 

2 P. MTms. o3o. 

portion, articles were entered into, whereby the intended hus- 
band, for making provision for the issue of that marriage, cove- 
nanted with the wife's trustees to convey certain estates to the 
use of himself for life, without waste, remainder to trustees, to 
preserve contingent remainders; remainder, as to part, to the 
wife for her jointure, remainder, as to the whole, to the first and 
other sons of the marriage, in tail male successively : remainder 
•to the heirs male of the body of the husband (that is, by any 
wife) ; remainder to the heirs of his body by his said wife ; and 
for want of such issue, to his own right heirs. In which articles 
there was a clause empowering the husband and wife to make 
leases at the old rent ; and also a clause, that if the husband 
should die without issue male by his said wife, and there should 

VOL. IV. Y 
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be daughters, if but one daughter^ then such daughter should 
ha?e 3000/., and if more daughters than one, 4000/. among them, 
to be secured upon some part of the estate. There was but one 
daughter of the marriage* The husband sunriTed his wife, and 
suffered a recoveiy of the lands ; and made another settlement of 
them on his second marriage, subject, as to part to a trust fer 
raising 3000/. for his daughter by his first wife, in satisfaction 
of the portion she was entitled to under the first articlea ; and 
maintenance for her in the mean time. The question was, 
whether this being a case of articles, should not be taken as if 
the limitation had been, to the daughters of the husband, by 
his first wife ; for then they could not be barred by the re- 
covery. 

It was insisted, on behalf of the daughter, that the tasoe of 
the marriage, and consequently the daughter, were purchasers, 
in consideration of the marriage, and the mother's portion* That 
the limitation to the heirs of the body of the husband, by his 
first wife, being by way of articles, must be the same as if it had 
been to the daughters ; for it could not be intended in faTour of 
the sons of that marriage, there being an express limitation be- 
fore to them ; and though, if this had been in a settlement, there 
being a precedent limitation for life to the husband, it would 
have been an estate tail in him, and barrable by a common re- 
covery, yet it was otherwise where it rested upon articles ; for in 
that case, an express estate for life being limited to the husband, 
as in this case, such express estate excluded the raising or Test- 
ing of any different estate in him, by virtue of any imitation to 
the heirs of his body. On the other side it was said, and resolTed 
that though here was notice of the marriage articles, yet the 
3000/. secured by the settlement on the second marriage was an 
actual satisfaction of all demands by these articles : and though 
a limitation by articles to the heirs male of the marriage^ afifeer 
an express estate for life to the father, should be taken to mean 
a remainder to the finit and other sons, it did not fiillow that 
such a limitation to the heirs of the body, must be equivalent to 
a remainder limited to daughters ; especially in this case, where 
they were postponed to the limitation to the heira male of the 
body of the husband, by any wife ; and where there was an ex- 
press pecuniary provision made for the daughtera by the first 
wife ; which vras all the said daughtera were to depend opoii. 
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As to the ease of West o. Enissey, there was this diversity. In 
that case, no portion was provided for the daughters of the first 
marriage ; in the present case portions in all events were secured 
to such daughters. In West v. Errissey, the remainder was to Ante, s. 44. 
the heirs female of the body of the husband by the first wife, so 
that the daughters were more immediately in the view and con- 
templation of the parties in that, than in the present cast. It 
was decreed, that the daughter was not entitled to the premises, Vide Fearne, 
by virtue of the limitation in the marriage articles, to the heirs of [io3.] ed. 8. 
the body of the husband, by the first wife. 

47. As the word issue equally comprehends mak and female 
€:hildren, an agreement to settle lands on the issue of the mar- 
riage, has been held to extend to daughtera. 

48. By articles in consideration of marriage, the intended Hart v. 
husband covenanted to convey lands to trustees, in trust for 3 Atk. 371. 
himself for life, remainder to his wife for life, and after the de- 
termination of these estates, then to the issue of this match, in 

8Qch sort, manner, and form, and subject to such charges for 

younger children, as the husband should thereafter by deed or 

will appoint. Locd Hardwicke said, the word issue meant issue 

female as well as male; and Uierefore if it had gone no further 

than to the issue of the marriage, and a bill had been brought 

fior carrying the articles into execution, the settlement must have 

been to all the issue ; to the first and every other son ; and for 

default of such issue, to the daughters, with proper remainders 

following one after another* He had known several decrees of 

this kind upon the words, issue of the marriage. But then the 

subsequent words — '* In such sort, manner, and form, and sub* 

ject to such charges for the younger children, as the husband 

shonld thereafter, by deed or will, order and appoint,'' were 

relied on by the defendant ; and it had been insisted that this 

left a power in the father, as to the manner and quantity of in- Dod. v. Dod, 

terest the children should take out of the estate. He agreed that y^je Fear'ne, 

it did, as to the manner, but not as to the interest. [^^0 

49. In the preceding cases there were articles only, and no Seulements in 
•etdement previous to the marriage, and the Court was re- ^^^i^uLd. 
quired to carry the articles into execution ; or to rectify the set«- 

tiement made after the marriage, in consequence of the articles. 
But there are also instances where there were both articles and 
a settlement expresriy in pursuance thereof, made previous to 

Y 2 
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the marriage, and the Court, upon an application for that pur- 
pose, has interfered to rectify such settlement, in conformity 
with the nature or constructive import of the limitations in the 
articles. 

Ante, i. 38. 60, Thus, in the case of Honor v. Honor, a settlement was 

made before the marriage, reciting the articles, and expressed to 
be made in pursuance thereof, whereby the lands were limited 
to the husband for life, remainder to the wife for life, remainder 
to the heirs of the body of the husband, on the wife to be be- 
gotten. Lord Cowper said, it was a plain mistake, in making 
the settlement vary from the articles ; for the settlement being 
said to be made in pursuance thereto, showed there was no 
alteration of the intention, nor any new agreement between the 
making' of the articles, and the settlement. Therefore, decreed a 
conveyance of the lands to the father for life, remainder to the 
plaintiff, the son, in tail. 

Ante, t. 44. 51, So ih the case of West v. Errissey, a settlement was made 

before the marriage, mentioned to be in pursuance and per- 
formance of the articles, by which, after the limitation to the 
first and other sons of the husband by any other wife, the lands 
were limited to the heirs of the body of the husband by the wife. 
And it was ordered by the House of Lords, that the lands 
should be conveyed to the grand-daughters, in the manner al- 
ready stated. 

Roberts v. 52. By articles before marriage, an estate was agreed to be 

1 Ves. 238. settled on the husband for life, remainder to the heirs male of 

his body, with power to raise portions for younger children. A 
setUement was afterwards made, also before marriage in pur- 
suance of the articles ; and observing the very words of the 
articles. The husband levied a fine, and declared the uses to 
himself in fee. The son brought a bill to have the settlement 
rectified, according to the intention of the articles, which was to 
maike his father tenant for life only, although the words both of 
the articles and settlement, in construction of law, made him 
tenant in tail. Before marriage, indeed, the parties might come 
to a new agreement, but the settlement itself being in pursuance 
of the articles, excluded any such notion. 

Lord Hardwicke said — This was the common case, the varia- 
tion from the intent of the articles, and from the ordinary course 
of settlements, not arising from any new agreement (being made 
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ia pursuance of the articles), or fraud ; but from mistake in not 
attending to a strict settlement ; the reason of which was un- 
answerable, viz. that on a settlement for valuable consideration, 
to make the father tenant in tail, would be nugatory, and the 
same as making him tenant in fee ; therefore the son was en- 
titled to relief, and to have the settlement rectified according to 
the true intent of the articles. 

53. But where both articles and settlement are previous to Legg v. GoM- 

, „ . ,., , , wire, Forest, R. 

marriage, at a time when all parties are at liberty, and the 20. 
settlement is not expressed to be made in pursuance and per- 
formance of the articles ; there, if the settlement differs from the 
articles, it will be considered as a new agreement between the 
parties, and will control the articles. 

64. It should, however, be observed that the Court of Chan- Except where 
eery will not, in those cases, relieve against purchasers for a chasers. 
valuable consideration, and without notice. As in the case of 
West v. Errissey, where one of the objections to the appeal was. Ante, s. 44. 
that if the articles should be allowed to controul the settlement, 
the purchasers under the husband would be affected. To which 
it was answered, that the appellant's bill was not brought against 
any purchaser, as to the parts of the estate sold by the husband ; 
since the appellant only prayed satisfaction out of his personal 
estate, and the decree was according to such prayer, and did not 
affect the purchasers. 

56. So in the case of Powell v. Price, it was admitted that if Ante. §.46. 

Wamck v. 

the trustees under the settlement, or the second wife, had had Warrick. 

no notice of the articles made on the first marriage, then their cordweii v. 

being purchasers, without notice, would have been a bar to the ^^"\aa 
plaintiff's claim, by the articles. 

66. [It would seem that freeholds pour autre vie are subject The rule applies 

, • r» ^ estates pour 

to the operation of the rule in Shelley's case.] (a) autre vu. 

67. This rule does not appear to have been formerly applied The rule not 

.. 1I..1 lorroerly applied 

m the construction of assignments of terms for years ; for m the to terms for 
early cases, the words heirs of the body appear to have been ]^^, ex. 
considered as words of purchase. J^* ®^** *^'*' 

58. The trust of a term for years was limited upon a marriage Peacock v. 
to A., the husband for life, then to B., the wife for life, and then 2'vern.^4d. 195. 
to the heirs of the body of the wife, by the husband to be be- 

(a) Low v. Burron, 3 P. Will. 263. Ex parte Sterne, 6 Yes. 156. 
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gotten. Lord Chancelbr Jeffries decreed, that the whole nested 
2Freem. 114. i^ the wife. Afterwards the Lords Commissioners, Trevor, 

1 p. Wms. 133. .mill 

Rawlmson, and HutchinSi resolved, that the issue should hate 

it ; for to support the intent of the settlement they wonld take 

2 Atk. 73. the words heirs of the body to be de^cripHo peno§uty and not 

words of limitation ; which was affirmed by the House of Lords* 
Goodman'' 59. A termor for years, by settlement on his marriage, assigned 

2 Vern. 362. his term to trustees, in trust for himself for life, remainder to his 

wife for life, remainder of one moiety to the heirs of the body 
of the wife by the husband, remainder, as to the other moiety, 
to the children of the body of the wife. The husband died, 
leaving a son of that marriage. The wife married again, and 
1 p. Wma.372. had a son by the second husband. Upon a question whether 

the whole interest, in the first moiety of the term, vested in the 
wife. Lord Somers held, that the case of Peacock v. Spooner 
having been decided by the House of Lords, must govern 
this case. There the like limitation to the heiia of the body 
of the wife, by the husband to be begotten, was adjudged 
to be taken as words of purchase, and not as words of limi* 
tatioh. 
Bradley! ^' ^^ whcro A., posscssed for two thousand yean of a tene* 

1 p^w' ^134 ™^^' ^^ consideration of a marriage, and of 3602. portion, and 

for provision and stay of living of the hudband and wrife, and 
their children, demised to trustees for seventeen hundred years, 
if he and his wife, or any of their issue, should live so long, in 
trust for the husband for uinety-nine years, remainder to the 
heirs of the body of A* by that wife. They had issue three 
daughters ; two of whom got an assignment of the whole term, 
and had administration to the father* And the question was^ 
whether the third daughter was entitled to a third with her sis- 
ters ? for though it was insisted for the administratix, that the 
trust of the whole term vested in the father, and was executed 
in him, and that the daughters, though the heirs of his body, 
could not take by purchase in this case ; yet the Master of the 
Rolls (Sir John Trevor) conceived, that inasmuch as there was a 
particular term of ninety-nine years taken out of the seventeen 
hundred, and the father had a particular estate limited to him 
during ninety-nine years, the trust of the whole term during 
the seventeen hundred years was not executed to the father. And 
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his Honour taid, that the ooDstruction of trusts must be governed 
by intention ; and this being the case of a marriage settlen)ent» 
and the intention plain, it ongbt to be supported. And nis 
Honour did conceive in this ease* that though the word heirs 
was not properly a word of purchase, yet there being a particu-^ 
lar estate for life, during a particular term* limited to the &ther, 
the limitation to the heirs of his body afterwards, on that mar- 
riage, would carry it to all the daughtera equally : and he was 
the more of that opinion, because it was declared in the deed, 
that, after the death of the lather, the trustees should execute 
estates to the person and persons respectively, that should be 
interested, according to tbar respective shares therein; which 
showed that the children should all take their several shares. 

61. Mr. Fearne observes, that in the cases of Peacock v. But is now 

applied. 

Spooner, and DaffiMme v. Goodman, no particular expressions de* Ex. Dev. 493. 
termined the intent to be that the heirs of the body should take 
as purchasers* Bat these being cases of marriage settlement, it 
was reasonably enough inferred that the issue of the marriage 
were intended objects of the settlement, and the term not de- 
signed to vest wholly in the mother. But in subsequent cases 
the words heirs of the body were held to be words of limitation. 

62. Edward Webb, the defendant's grandfath/er, in considera- J^^^^^^J^'jg^' 
<ion of a marriage between Thomas, his son, and Ann, his then 

wife, and 360/. portion, assigned divers lands to trustees for the 
remainder of a term of one thousand years, upon trust, to per- 
mit the eon to enjoy the same so long as he shouM live, and 
after his decease, then to Ann, his wife, as long as she should 
live, and after their deoease, to permit the heirs of the bodies of 
the said Thomas, the aon, and Ann, bis wife, to be begotten, to 
hold the premises during the remainder of the term ; and for 
want of soeh issue, to be enjoyed by the right heirs of the said 
TiK>mas, the son. Thomas and Ana had several children ; aikl 
he ha^ng survived his wife, and settled about two thirds of his 
estate on the defendant, his eldest aon, and being indebted about 
aOO/*,made a mortgage of the premises for securing that money: 
and in order thereunto took out administration to the surviving 
trustee, and afterwards assigned tbe term to the plaintiffs, upon 
trust to sell the same, and pay off the mortgage. The plaintiffs, 
the trustees, being disturbed by the defendant (the eldest son). 
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brought their bill for the execution of the said trust The de- 
fendant, by his answer, set forth the first deed of trust, and 
insisted that he» as eldest son and heir of his father and mother, 
was entitled to the premises, by virtue of that settlement. The 
cause was heard before the Master of the Rolls (Sir John Trevor), 
who dismissed the plaintiff's bill. 

Upon a petition to Lord Keeper Harcourt, it was reheard by 
him ; he said, he never heard, before the case of Peacock v. 
Spooner, that the limitations of a term in equity differed from 
the case of a freehold at common law ; and as that case differed 
from this in several material circumstances, he thought himself 
at liberty to determine this as if the case of Peacock v. Spooner 
was out of the way ] and reversed the decree. 

63. A term was vested in trustees, by a voluntary deed, in 
trust, to pay the profits to Sarah Sharp during her life, and im- 
mediately after her decease, to the heirs of the body of Sarah, 
lawfully to be begotten, if the term should so long endure ; and 
for default of such issue, to the grand-daughter of the settlor. 
Lord Hardwicke was of opinion that the whole trust of the term 
vested in Sarah Sharp. 

64. Notwithstanding the authority of the two preceding cases, 
there have been other determinations, in which the Court of 
Chancery, proceeding entirely upon circumstances of evidence of 
intention, have held the words, heirs of the body, to be words of 
purchase. 

65. Edward Bussey being possessed of a term for fifly-nme 
years, by voluntary deed, conveyed it to trustees, in trust to per- 
mit Grace Bussey, his wife, to receive the rents and profits for 
the said term of fffty-nine years, if she should so long live, and 
after her decease, to the use of the said Edward for life, and 
after the decease of Edward and Grace, then in trust for the 
heirs of the body of the said Grace by the said Edward, and 
to their executors, administrators, and assigns, for the residue of 
the said term ; and for want of such issue, &c. Lord Hard- 
wicke was of opinion that the whole did not vest in Grace, the 
words not being words of limitation, but of purchase ; and that 
they might, from the circumstances of the case, be considered 
as words of purchase, appeared from Archer's case, where the 
superadded words of limitation made the word heir a word of 
purchase. 
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66. A person on his marriage settled a leasehold estate to if^"*^?*^ 
trustees, to the sole and separate use of his intended wife for 
life, for her jointure ; and from and after her decease, to the use 
of the heirs of the body of the wife, by the husband to be 
begotten ; and for want of such issue, to the use of the hus- 
band and his heirs for ever. Sir Joseph Jekyll held, that on the ^^J: .^ 
wife's death, the leasehold vested in the heirs of her body, as 2 Ves. 652. 
purchasers. 
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Section I. 

W^ have seen that, by the introduction of the feudal law into 
England; all real property was rendered unalienable, but that by 
degrees the proprietors of land acquired a power of alienation, 
which was found to be so beneficial to the country, that the 
Judges of the Courts of Common Law have, for many centuries, 
established it as a rule, that real property shall in no case be 
rendered perpetually unalienable by the act of the proprietors ; 
or, as it is usually expressed, that perpetuities shall not be al- 
lowed. And this rule, being founded on principles of general 
policy, is adopted by the courts of equity in as full an extent as 
by the courts of law. 

2. Thus it has been stated, that a power of alienation is an 
incident so inseparably annexed to an estate in fee simple, that 
it cannot in general be restrained by any proviso or condition 
whatever. 

3. The statute De Bonis was procured by the nobility, for the 
purpose of rendering their possessions unalienable. But the 
Judges, by supporting common recoveries, and by their construe- 
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tion of the statute of FineSy effectually defeated the intent and 
operation of this statute ; and also laid it down as a rule^ that a 
tenant in tail cannot be restrained from barring his issue, or his 
estate tail, by those assurances. 

4. Any other mode of restraining a tenant in tail from aliena- 
tion will also be deemed void^ as tending to a perpetuity. 

5. Lands were limited by deed to trustees and their heirs, to Mainwanng ». 
hold to the use of them, their heirs and assigns for ever, in trust Jud. 458. 

to the use of Charles Mainwaring (the settlor) for life, and after 
his decease, to the use of trustees for 1000 years, subject to the 
uses, trusts, and conditions after-mentioned ; and after the de- 
termination of that term, to the use of Sir H. Mainwaring for 99 
years, if he should so long live ; and after the determination of 
that estate, to trustees during his life, to preserve contingent re- 
mi^inders; remainder to his first and other sons in tail male; 
with several remainders over ; with a declaration that the term 
of 1000 years was so limited, to the intent and purpose that all 
and every the person and persons, other than Charles Mainwar- 
ing, on or to whom any estate or interest in the said premises was 
thereby before settled or intended, might be content to accept the 
same in such manner as the same was in and by the said inden- 
ture before limited and appointed ; and that it should not be in 
the power of them or any of them to anticipate, prevent, or destroy 
the trust estate or benefit of him or them appointed to succeed. 
And it was declared, that the trustees, their executors, &c. should 
or might, after any contract or agreement made touching aliena- 
tion of the said premises, or any part thereof, but before any 
alienation should be actually made, or any act, matter, or thing 
done which might amount or be construed to prevent the said 
premises, or the trust thereof, from going, remaining, coming, or 
being according to the limitations aforesaid, by sale or mortgage 
of all the said premises, for and daring the remainder of so much 
of the same term as should be then to come, or of a competent 
part thereof, raise the sum of 6000/. &c. and pay the same unto 
such person or persons respectively as would from time to time 
be entitled to the premises, in case such person or persons, con- 
tracting to tdien the premises, were actually dead. 

A person who was tenant in tail under this settlement, having 
suffered an equitable recovery, to the use of himself and his 
heirs, filed his bill in Chancery, praying that he might be de- 
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clared entitled to the legal estate, discharged of the trusts of the 
term* and a conveyance thereof. 

The Master of the Rolls (Sir R. P. Arden) said it was a mere 

device to prevent alienation ; which was attempted in the Duke 

Infn. of Marlborough's cas^, upon very great advice; and the House of 

Lords had no difficulty in affirming Lord Northington's decree. 

He should, therefore, adopt the words of Lord Northington in 

that case. Declare the trusts of the term of 1000 years, as tend- 

^^^f%^^ii ^°S ^^ ^ perpetuity, and being inconsistent with the rights of the 

c. 9.' several persons to whom estates in tail are limited by the said 

deed, to be void, and of no effect (a). 
MtUmeDU. ^* Although public policy has been thus long averse from 

perpetuities, yet the general propensity of individuals to pre- 
serve their acquisitions in their own families, as long as the law 
would admit, induced them to adopt various modes of assuring 
their estates to their posterity, by preventing their descendants 
from alienating them; which produced what, in modem Ian- 
Tit. 2. c. 1. guage, are called settlements. The first of these was effected by 
1 intt. 390 b. the creation of a conditional fee, which had two effects. I. Of 
11.1.1.3. suspending the power of alienation till the birth of issue. II. 

Of preserving the inheritance in a particular line. When con- 
ditional fees were converted into estates tail, by the statute De 
Donisj a simple entail of the land was sufficient to preserve it in 
the family of the settlor. But upon the introduction of fines and 
recoveries, settlements of this kind were found to be ineffectual, 
being barrable by the first tenant in tail. 

7. When women, seised of estates tail of the gift of their bus- 
Tit 36. c. 10. bands, were prohibited by the statute 1 1 Hen. 7. c. 20. (Jb) 

from alienating them; and husbands, seised in right of their 
wives, were prohibited by the statute 32 Hen. 8. c 28. from 
alienating them ; it became usual to limit the husband's estate to 
the husband and wife, and the heirs of the body of the wife by 
the husband ; and to limit the wife's estate to the husband and 
wife, and the heirs of the husband by the wife; by which means 
the estate was secured to the parents, during their lives, and to 



(a) It has been stated that a condition of non-alienation may be inserted in a lease 
for life or for yeais. Tit. 13. c. 1 • s. 34» — ATote to former edition, 

(b) [This statute (except as to lands in settlements made before the 28th August, 
1833») is repealed by the recent statute for abolishing fines and recoveries, and for the 
substitution of nwre simple modes of assurance. 3 & 4 Will. 4. c« 74. s. 17.] 
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tlie issue, against the act of either parent ; for nothing but the 
concurrent act of both parents could deprive the issue of the Highway v. 

Banner, 

estate ; while there was a provision for unforeseen events, by ante, c. 22* 
their co-operation during their joint lives. During the life of 
the surviving parent, the same effects might be produced by the 
co-operation of that parent, and the issue. And after the decease 
of both the parents, the estate was restored to the issue, with a 
complete power of alienation. 

8. The last mode of settlements was by limiting estates for life 
to all the persons then in being, with remainders to their children 

by purchase. This was, however, subject to one inconvenience; Tit. I6.c.6. 
for the tenants for life might bar the remainders to their children 
by the destruction of their estates ; but the invention of trustees 
to preserve contingent remainders, of which an account has been 
already given, proved an effectual remedy to this abuse. From Idem, c. 7. 
that time the usual mode of settlements upon marriage has been 
by a limitation of the estate to the parents for life, with remain- 
ders to trustees to preserve contingent remainders, remainder to 
the first and other sons of the marriage, severally in tail, remain- 
der over : by this means the estate is rendered unalienable till 
the eldest son of the marriage attains the age of 21, when he 
can join with his father in suffering a common recovery, by 
which the estate tail limited to the eldest son, and all the sub- 
sequent remainders are barred, and a new estate in fee simple is 
acquired. 

9. Another mode of protracting the power of alienation was 
invented long after, by limiting the estate to the intended husC- id«na- 
band for 99 years, if he should so long live, and vesting the 
freehold in trustees during his life, upon which there was a limi- 
tation to the first and other sons of the marriage severally in tail ; 

by which means the power of barring the entail was in general 
protracted till the death of the father. But this kind of settle- 
ment is now generally disused. 

10. Although estates for life are not capable of being entailed, ^^^^^"f'J^lifc 
yet they may be so settled as to answer the purposes of an en- Tit. 3.c. i. 
tail ; and be rendered unalienable almost for as long a time as 

estates of inheritance. Thus an estate for life, or lives, may be 
limited to a person for life, with remainder to his first and other 
sons severally in tail ; and such a settlement can only be barred 
when the eldest son attains the age of twenty-one. 
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11. Terms for jrears are also incapable of being enlailedy be- 
cause [they are not within the statnte De Dams, and for veasoos 
stated in a former Tolume]. Bat still terms for years may be 
settled by deed of trust, as effectually as estates of inheritance. 
Thus a declaration of the trust of a term for A. for so many years 
of the term as he shall live, and from his decease upon trust for 
his first and other sons severally, and the heirs of their bodies, is 
good ; and A. will only take an estate for his life. But in such 
case the first son who is bom takes the absolute interest in the 
term ; if such first son should die immediately after his birth, his 
interest in the term will vest in his father, if alive, as his next of 
kin : and if there are several successive tenants for life, with re- 
mainder to their several sons, and the heirs of their bodies ; if 
any of the tenants for life have a son, the whole reversionary in- 
terest will vest in such son, subject to the preceding estates for 
life, and the contingency of the preceding tenants for life havmg 
sons; and will, on the death of such son, go to his father, 
though one of the tenants for life, as his next of kin, upon the 
father's taking out letters of administration to his son ; in pre- 
judice of all pereons claiming under the subsequent limitations. 

12. John Duke of Newcastle, being possessed of divers lands 
and tenements, held by lease from the Crown for ninety-nine 
years, devised all his estates, as well leasehold as freehold, to 
Thomas Lord Pelham for life, remainder to his first and other 
sons in tail male, remainder to Henry Pelham for life, remainder 
to his first and other sons in tail male, remainder to William 
Vane for life, remainder to his first and other sons in tail male, 
remainder over. Thomas Lord Pelham, who afterwards be- 
came Duke of Newcastle, never had a son ; but Henry Pdham 
had two sons, both of whom died in his lifetime, viz. Thomas and 
Henry. Thomas the eldest, being the person in whcnn tlie first 
estate tail, in the order of limitation, was vested, by virtue of the 
will. Henry Pelham soon afterwards died, having made his will, 
and appointed Richard Arundel and H. Perkins his executors : 
and letters of administration of the personal estate of Thomas 
Pelham the infant, were also granted to the said R. Arandel. 
William Vane had issue two sons, Christopher the eldest, who 
died an infant without issue, and William his second son. This 
William, who became Lord Vane, took out lettea*s of adminis- 
tration to his brother Christopher, and thereby became entitled 
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to all such inCereBt in the leasehold premiaes as vested in bis 
brother Christoj^er, who was the first person in esse, in point of 
time, who took any estate of inheritance in the freehold pre- 
mises. Arandel and Perkins filed their bill against Lord Vane 
and others, stating the above facts, and that they, as executors 
of the said Henry Pelham, and as administrators of the personal 
estate of Thomas Pelham, the infant son of Henry Pelham, wer^ 
become entitled to the absolute interest in the leasehold terms, 
subject to the life estate of Thomas Duke of Newcastle, and 
the contingency of his having a son bom alive ; and being so 
entitled, they had entered into an agreement with George Gre-* 
gory for the sale of those terms, and prayed that the agreement 
might be performed specifically, and cairied into execution. 

Lord Vane put in his answer, insisting that his brother 
Christopher was the first person, in point of time, in esse^ who 
took any estate of inheritance in the premises ; and that he 
dying an infant and without issue. Lord Vane, as the only son 
and surviving heir of his father William Vane, became the first 
person in esse who took an estate of inheritance in any of the 
premises, by virtue of the limitations in the will ; and denied that 
the absolute estate and interest in the leaseholds ever vested in 
Thomas Pelham. 

The cause was heard before Lord Keeper Henley, who dis- 
missed the bilL 

On an appeal to the House of Lords, the following questions 
were put to the Judges :^-L Whether the property of the 
leasehold estetes for years, devised by the will of the Duke of 
Newcastle, vested in Thomas Pelbam the infiint son of Henry 
Pelham deceased, subject to the Duke of Newcastle's interest 
therein for his life, and to the contingency of the Duke's having 
a son? XL Whether the property of the said leasehold estates, 
subject as aforesaid, was transmitted to the representetive of the 
said Thomas Pelham the infant ? 

The Lord Chief Baron of the Exchequer and Mr. JostiGe 
Denison being present, the Lord Chief Baron delivered their 
concurrent opinion upon the said two questions in the affirm- 
ative. Whereupon it was ordered that the decree should be 
reversed ; and that the leasehold estetes for years devised by 
the will of the late Duke of Newcastle, subject to the then pre- 
sent duke's interest therein for his life, and defeasible by tlie said 
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duke's haying a 8on» befenged to the appellanU, as standiog in 

the place of the said Thomas Pelham, the infant son of Henry 

Vide Foley v. Pelham deceased ; and that the agreement entered into between 

4 Bro. Pari. them and George Gregory, for the sale of them, on^ht to be 

^' ^ carried into execution. 

13. To remedy this inconvenience, it has been the practice of 
conveyancers, since the time of Sir Orlando Bridgeman, to insert 
a clause in the deed, declaring, that if the first son shall die 
without issue, under the age of twenty-one years, the term for 
years shall vest in the second son ; subject to the same proviso 
in favour of all the other sons. And the validity of this mode 
of limitation was established by Lord Keeper North, in con- 
formity with the opinion of the Judges of the Court of C. P., as 
being within the period allowed for the vesting of aa executory 
Tiu 38. c. 19. estate, in the case of Massenburg v. Ash, and several other 

cases, which will be stated in a subsequent title. 

2 p. Wms. 689. 14. Iq the case of Stanley v. Leigh, Sir J. Jekyll said, be had 

informed himself of the common course of settling terms for 
years, and found it usual in marriage settlements to limit them 
thus : To trustees for the whole term, in trust to permit the hus- 
band and wife, and the survivor, to receive the rents and profits 
during so long of the term as they should live ; and after the 
death of the survivor, to permit the first son of the marriage to 
receive the rents and profits till he attained twenty-one ; and if 
Grosvenor ^^ attained that age, then the trustees to assign the residue of 
Baroard. R.54. the term to him : but if such first son died under twenty-one, 

then in trust for the second and other sons, in like manner. 

15. In a settlement, by which freehold estates were limited to 
the husband for life, with remainder to his first and other sons 
in tail ; a covenant was inserted to assign terms for years to 
trustees, for such persons, estates, intents, and purposes, as were 
mentioned concerning the freeholds, or as far as the law would 
in that case allow or permit. And the Court of Chancery 
directed such terms for years to be limited in the manner above 
mentioned. 

lScX*^ ^' ^^' ^P^^ ^^^ marriage of Henry Earl of Lincoln in 1772, he 

3 Ves. 387. joined his father, Henry Duke of Newcastle, in settling several 

freehold manors, &c. to the use of the duke for life, remainder to 
Lord Lincoln for life, remainder to his first and other sons in 
tail male, remainder to his next brother Lord Thomas Clinton 
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for life, remainder to his first and other sons in tail male^ 
remainder to Lord John Clinton in the same manner. And 
the Duke covenanted that he would assign to the trustees 
of the settlement the manor of Newark, which he held by a 
lease for years from the Crown ; to hold the same in trust for, 
and for the benefit of such person and persons, and for such or 
the like estate or estates, and for such and the like ends, intents, 
and purposes, as were therein-before mentioned of and concern- 
ing the said manors, &c. thereby granted and released, as far as 
the law would in that case allow or permit. 

Henry Earl of Lincoln died in the lifetime of his father, 
leaving a son and a daughter ; and the son died an infant in 
the lifetime of the Duke of Newcastle, who never executed any 
assignment of the leaseholds, pursuant to the covenant. 

On the death of Henry Duke of Newcastle, Lord Thomas 
Clinton succeeded him, and died in 1795, leaving Henry his 
eldest son, and Thomas his second son, infants : who filed their 
bill against Lady Lincoln, the widow of Henry Earl of Lincoln, 
who had taken out administration to her infant son ; stating, 
that Lady Lincoln had been permitted to take possession of the 
said manor of Newark ; and praying that the settlement made 
on the marriage of Lord Lincoln, as far as respected the per- 
formance of the covenant to convey the leasehold premises, 
might be established, and carried into execution : and that it 
might be referred to one of the Masters to settle a proper con- 
veyance of the same ; and that such a clause might be inserted 
therein, as should prevent the absolute vesting of the said lease* 
hold property, until the persons successively entitled to the pos- 
session of the same should have attained the age of twenty-one 
years. To this bill Lady Lincoln put in her answer, and thereby 
insisted that the infant son of Lord Lincoln having survived his 
father, became entitled to the said leasehold premises, for his 
own use and benefit ; and that, in consequence of his death, and 
by virtue of the statute of distributions, Lady Lincoln and her 
daughter became entitled to the said leaseholds." 

The case having been fully argued. Lord Loughborough said, 
the question arose upon the leasehold property at Newark, which, 
by the articles made upon the marriage, was to be settled in the 
same manner as the freehold estates, as far as the rules of law 
would admit. He meant to be extremely short in stating his 

VOL. IV. z 
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opinion, which was decidedly that in cases of marriage articles, 
where leasehold property was to be subject to a settlement of 
freehold estates, and the limitations of the freehold went to all 
the sons in succession, the settlement to be made of the lease- 
hold was to be analagous to that of the freehold ; so that no 
child bom, and not attaining the age of twenty-one, should, by 
his birth, acquire a vested interest, to transmit it to his repre- 
sentatives, and thereby defeat the ulterior objects of the articles; 
which were not decidedly in favour of one son, but equally ex- 
tended to every son ; and that he took from all the course of the 
cases to be the settled rule and established practice. He there- 
fore directed a clause to be inserted in the settlem^tit, that no 
person should be entitled to the absolute property unless he 
should attain to the age of twenty-one years, or die under that 
age, leaving issue male. 

On an appeal to the House of Lords, this decree was af- 
firmed, after a long discussion; of which Mr. Vesey has given a 
full account, (a) 
Alienation may 17. jn cousequenco of the general admission of these modes 

be restrained , , 

during lives in of Settling estates, it became fully established that real property 
twen^y.rae might be rendered unalienable during the existence of a life in 
jears after. being, and twenty-one years after; that is, till the son of a 

tenant for life attained his full age. From one life the Courts 
gradually proceeded to several lives in being at the same time; 
for this in fact only amounted to the life of the survivor : and 
as it might happen that a tenant for life, to whose unbom son 
an estate tail was limited, might die, leaving his wife emkni, 
an allowance has also been made for the time of gestation of a 
posthumous sou. 

18. It may now, therefore, be laid down as a general rule of 
I law, that an estate may be rendered unalienable during the ex- 
istence of a life, or of any number of lives in being, and nine 
months and twenty-one years after ; but thai all restraints on 
alienation which exceed that period are void : ^nd in the case of 
deeds, all the limitations are also void. 

19. It should, however, be observed, that the term of twenty- 
one years was probably adopted, because ^tbat is the period 

(a) [12 Ves. 217, See also Carr v. Lord EnoU, 14 Yes. 478. and Lord Deeriiwst 
«. D. of St. Albans, 6 Mad. 232. 4 Ruaa. 316.] 



Tiik XXXII. Deed. Ck. XXIV. s. 19—20. 339 

which must elapse^ before an infant can bar an entail. For 
Lord Alvanley, in the case of Thellusson «. Woodford, has said, ^ ^^' ^^^' 
that the period of twenty-one years had never been considered 
as a term that might at all events be added to an executory de- 
vise or trust. He had only found this dictum^ that estates might 
be unalienable for lives in being, and twenty-one years, merely 
because a life may be an infant, or in ventre matris: therefore he 
was clearly of opinion, that expression could not be held to mean 
more than the children in the womb at the testator's death. 

20. [The point adverted to by Lord Alvanley in the preceding 5 Taunt. 393. 
section arose in the recent case of Beard i;. Westcott. In that 
case the devise was of freehold and leasehold estates to John 
James Beard, for ninety-nine years, if he should so long Uve, 
with remainder to the first son of his body for ninety-nine years, 
if he should so long live, and so on in tail male to such first son 
lawfully issuing for ever ; and for want and n default of such 
issue of such first son, remainder to the second, and other sons 
successively, for ninety-nine years only, in case he should so 
long live ; and that such elder son, or the issue of such elder 
son, should have no greater estate than for ninety-nine years 
determinable at his decease. And if there should be no issue 
male of John James Beard at the time of his death, or in case 
there should be such issue male at that time, and they should all 
die before twenty-one without issue male, then there were similar 
limitations over to Joseph Beard, the brother of John James 
Beard, and his sons and issue male, with a similar gift over, in 
default of issue male of Joseph Beard, to the sisters of John 
James Beard and Joseph Beard. At the time of the testator's 
death, John James Beard had attained twenty-one, but his bro- 
ther and sisters were under age ; all the devisees were then also 
unmarried. A case was sent by Sir William Grant, M. R., for 
the opinion of the Court of Common Pleas on the efiect of the 
above devise. The questions were, first, what estate John James 
Beard took ; and secondly, whether any, and which of the limi- 
tations were good. The Court certified that John James Beard 
took an estate for ninety-nine years, determinable with his life ; 
and that upon his death, his first son took a like estate, and 
that the limitation to Joseph Beard and his first son, in case of 
John James dying without leaving any sons, or issue male of 
such sons, living at his death, or being such, they should die 

z 2 
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before twenty-one, without lawful issue male, was good; but 
6 T. R. 213. \}^.^i ^^ other devises to the issue male of the unborn sons 

were void. 
The Master of the Rollsi in consequence of what Lord Alvan- 

4 Ves. 337. \^y^ M. R., had said in Thellusson v. Woodford, above noticed, 

entertained doubts whether th» Court of Common Pleas had not 
gone too far, holding all the limitations good that could take 
place during a life or lives in being, or within twenty-one years 
afterwards, and therefore ordered that the Court should be again 
attended with the case, with the following additional question : 
** How far the limitations over, in the event of there being no 
son or sons of John James Beard, nor issue male of such son or 
sons living at the death of the said John James Beard, or there 
being such issue male at that time, they should all die before 
they attained their respective ages of twenty-one years, without 
lawful issue male, were affected by the circumstance, that they 
were to take effect at the end of an absolute term of twenty-one 
years after a life in being, at the death of the testator, without 
reference to the infancy of the person intended to take, or by 
the circumstance, that there might be issue of John James 
Beard living at his death, to whom the estate was given by the 
will, but who would be incapable of taking according to the 
above certificate, for whose death, under twenty-one, the limita- 
tion over, in the event before mentioned must await. In answer 
to this second question, the Court certified that the limitations 
over (following the language of the inquiry) were not affected 
by the circumstance mentioned. 

5 6. & Aid. 801. 21. In a subsequent stage of the same cause, before Loid 

Eldon, C, he sent a case to the Court of K. B., embodying the 
substance of the two questions put to the Judges of the C. P. 
In answer to which the Judges of the Court of K. B« certified. 
That John James Beard and his first son took estates for ninety- 
nine years, determinable with their lives, but that all the Umita- 
tiom subsequent to and expectant upon the limitation to thejirst 
son were void, 
I Tarn. 26. 22. The cause afterwards came on before Lord Eldon, C, who 

observed that, under the circumstances of the case, he thought the 
best thing he could do, was to confirm the certificate of the 
Court of K. B., and thus help the case to the House of Lords, 
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if the parties thought it right to take it there. The inclination 
of his opinion was, that the Court of K. B. was right. 

23. The point called for decision in the subsequent case of 
Bengough v. Edridge. In that case the testator devised real i Sim. i73. 
estates (subject to the payment of annuities to his wife, and to 
his nephews, George and Henry Bengough) unto and to the use 
of trustees and their heirs, upon trust, during the term of twenty- 
one years, to be computed from the day of his death, to receive 
the rents, and from time to time to invest the same in the pur- 
chase of freehold estates, to be conveyed to the trustees for the 
time being, upon the trusts of the will ; and the testator directed 
that the trustees should stand possessed of his said trust estates 
during the term of one hundred and twenty years, to commence 
from his death, if his nephews, George Bengough and Henry 
Bengough, and several other persons therein named, in number 
amounting to twenty-eight, or any or either of them should so 
long live ; and also during the term of twenty years, to be com- 
puted from the expiration or other sooner determination of the 
term of one hundred and twenty years : nevertheless, in trust 
for the persons thereinafter mentioned, that is, upon trust for his 
nephew, George Bengough, for ninety-nine years, if he should so 
long live, and the terms of one hundred and twenty, and twenty 
years, or either of them, should so long continue ; and after the 
determination of the term of ninety-nine years, in trust for the 
first, second, third, and all and every other subsequent bom sons 
of the said George Bengough successively, according to their 
births ; and after the determination of the estate and interest of 
each of the same sons respectively, and also, as the circum- 
stances of the case should require, after the determination of the 
estate of any person taking from time to time under or as an- 
swering the description of heir male of his body, in trust for 
the person who for the time being, and from time to time, should 
answer the description of heir male of his body ; or who, in case 
of the death of his parent, if such death had taken place, would be 
heir male of his body, under an estate tail limited to the same son, 
and the heirs male of his body; to hold to the same son or per- 
son respectively, for the term of ninety-nine years, if the same son 
or person should so long live, and the said terms of one hundred 
and twenty years, and twenty years, or either of them, should 
so long continue ; every elder of such sons or persons^ &c., to be 
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preferred before the younger, 8ic. And after the determination of 
the estates and interests of the first and every other subsequent 
born sons of the same George Bengough, and of the person who 
for the time being should or would be heir male of the body of 
the same sons respectively ; then in trust ibr his nephew, Henry 
Bengough, and his issue male, as before, with similar limitations 
to the other persons therein named. And the testator directed that 
after the determination of the terms of one hundred and twenty 
years and twenty years, his trust estates should be settled, con- 
veyed» and assured by the trustee or trustees thereof, to and 
upon such person or persons as would at that time be entitled to 
the same, either by purchase or descent for the first and imme- 
diate estate or estates for life, in tail or in fee therein, if the 
same estates had been devised to the use of his nephew, Greorge 
Bengough, for life, with remainder to his first and other sons 
successively in tail male, with similar remainders in succession, 
to bis nephew, Henry Bengough, and to the other persons 
therein named, in favour of whom the trusts had been before 
declared, with remainder to his own right heirs. The testator 
directed the residue of his personal estate to be invested in the 
purchase of real estate, to be settled to the same uses as the 
estates devised by his will. 

The question was whether the trusts were not void for remote- 
ness. The case was elaborately and ably argued. The question 
being, as admitted by Mr. Preston in support of the will, whether 
the vesting of the estates could be suspended for lives in being, 
and twenty-one years, not with reference to minority, but of 
positive time. It was contended in support of the devise, that 
the law allowed the vesting of the inheritance to be suspended 
for the term of a life or lives in being and twenty-one years after, 
without inquiring as to the purpose, or requiring that it should 
have reference to the minority of the person who is ultimately 
intended to take, or to the minority of the person on whose 
death the preceding estate is to determine ; that the g;ift for ac- 
cumulation for twenty-one years was good, independently of the 
common law founded on and governed by the statute 39 and 40 
Geo. 3. c. 98. that the gifts for enjoyment during the suspension 
of the freehold and inheritance wei^e good, because confined to 
ninety-nine years, if the parties respectively so long lived ; and if 
the terras of one hundred and twenty years and twenty yeans. 
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should so long continue. And^ lastly* that the gift of the free- 
hold and inheritance of the estate, to take effect on the determi- 
nation of the terms of one hundred and twenty years and twenty 
years, was not too remote^ because the first of these terms was de- 
terminable on lives in being at the death of the testator, so that 
the whole period of suspension was only for li?es in being and 
twenty-one years after the death of the survivor, which was 
within the prescribed limit. On the other hand it was objected 
against the devise, that the whole object was clearly to establish a 
perpetuity ; that the limitations which were to take effect during 
the continuance of these terms, would be declared void in a 
court of law, and that it was not in the power of a court of 
equity to give validity to limitations of the equitable interest, 
which, if the limitations were of the legal estate, would not be 
good : — that it was a settled rule, that although an estate might 
be limited to an unborn son, a succession of life estates could not 
be limited to the sons of that unborn son. With respect to the 
term of twenty years being in gross, it was urged, that the dicta 
of judges propounding the rule, namely that an estate might be 
rendered unalienable during lives in being, and twenty-one 
years after and a few months allowing for gestation, showed that 
they understood the term of twenty-one years to have reference 
to minority, for if the few months were to be allowed for gesta- 
tion, the twenty-one years must have reference to minority; 
that if the term were to be a term in gross, the person who was 4 Ves. 337. 
to take at the end of the term might be an infant and alienation 
restrained for twenty-one years more. That the limitations of 
the will must be taken collectively, and be judged of with 
reference to perpetuity, not by the quantity of the interest out 
of which they were to issue, but by their legal effect, and that 
nothing could be more inconvenient than to hold the same 
limitations good in one case and bad in another. In reply to 
this latter objection it was answered that valid legal limitations 
might be made such as those in the will, without vesting the iSim.Rep.25i. 
legal estate in fee in trustees. Sir John Leach, V. C. decided 14 Aug. 1826. 
in favour of the limitations in the will, observing, that although 
the rule of law be framed by analogy to the case of a strict 
settlement, where the twenty-one years was allowed in respect ib.267. 
of the infancy of the tenant in tail, yet he considered it to be 
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fully settled, that limitations by way of devise or springiDg use 
might be made to depend upon an absolute tenn of twenty-one 
years after lives in being. 
iOBmg.140. Against this decree there was an appeal to the House of 

Lords under the name of Cadell v. Palmer ; upon which the 
following questions were submitted for the opinion of the 
judges. 

First. Whether a limitation by way of executory devise is 
void| as too remote, or otherwise, if it is not to take effect until 
after the determination of one or more life or lives in being, and 
upon the expiration of a term of twenty-one years afterwards, as 
a term in gross, and without reference to the infancy of any 
person who is to take under such limitation, or of any other 
person. 

Secondly. Whether a limitation by way of executory devise 
is void, as too remote or otherwise, if it is not to take effect 
until after the determination of a life or lives in being, and upon 
the expiration of a term of twenty-one years afterwards, together 
with the number of months equal to the ordinary period of gesta^ 
tion, but the whole of such years and months to be taken as a 
term in gross, and without reference to the infancy of any person 
whatever, bom, or en ventre sa mire. 

Thirdly. Whether a limitation by way of executory devise is 
void, as too remote, or otherwise, if it is not to take effect 
until after the determination of a life or lives in being, and upon 
the expiration of a term of twenty-one years afterwards, together 
with the number of months equal to the longest period of gestation^ 
but the whole of such years and months to be taken as a term 
in gross and without reference to the infancy of any person 
whatever born or en ventre sa mire. 

The unanimous opinion of the judges was delivered by Mr. 
Justice Bayley, that the limitation mentioned in the first|questioQ 
was valid ; and with reference to the second and third questions, 
whether a limitation by way of executory devise is void, as too 
remote, or otherwise, if it is not to take effect until after the 
determination of a life or lives in being, and upon the expira- 
tion of a term of twenty-one years afterwards, together with the 
number of months equal to the ordinary or longest period of ges- 
tation, but the whole of such years and months to be taken as a 
term in gross, and without reference to the infancy of any person 
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whatever, born or en ventre ia mire, — that the unanimouB opinion 
of the judges was, that such a limitation would be void, as too 
remote. They considered twenty-one years as the limit, and the 
period of gestation to be allowed in those cases only in which 
gestation exists.] 

24. We have seen that in conveyances deriving their effect This mle ay- 
from the statute of Uses, springing and shifting uses might be fng and sUfdog 
created to arise upon, or after a limitation in fee simple. ^^'^' 

And it having been determined, that neither a fine nor a re- 
covery, nor any other act of the first taker, should defeat 
such springing or shifting use, it became therefore necessary to 
ascertain the time when such use should become vested : for 
otherwise uses of this kind might be limited on such remote con- 
tingencies, as to create perpetuities. It was therefore established 
that if an estate in fee simple was first limited, the event on 
which it was to change must be such, that it must either take 
place, or become incapable of taking place, during the existence 
of one or more life or lives then in being and nine months and 
twenty-one years after ; otherwise it will be void, as tending to 
a perpetuity. 

25. Thus where husband and wife levied a fine of the wife's Davis v. Speed, 
estate, to the use of the heirs of the body of the husband on the i04. * 

wife begotten, remainder to the use of the right heirs of the hus- 
band ; the limitation to the heirs of the body of the husband 
was held to be void as a contingent remainder, for want of 
a preceding estate of freehold to support it And Mr. Feame Coiit.Rem.285. 
observes, that there was no sort of ground to maintain the ex. Dev. 390. 
validity of the limitation to the right heirs of the husband, 
as a future use, as it was postponed to a general failure of 
heirs of the body of the husband by the wife, which was too 
remote. 

26. In the case of Lloyd v. Carew, Lord Somers dismissed the Tit. 16. c. 5. 
bill, because the event on which the use was to shift being to 

take place within one year after the death of persons in being, 

was too remote ; and tended to a perpetuity. But the House of 

Lords reversed the decree, after hearing the Judges ; and ordered, 

that on payment of 4000/. to Sir Richard Carew, or into the Com. Rep. 20. 

Court of Chancery, for his issue, the appellants, as heirs of 

Penelope, should be let into possession of the premises in 

question. 
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27. With respect to uses arising from the execution of powers 
of revocation and appointment, it has been observed that an ap- 
pointment operates under the statute of Uses, not as a convey- 
ance of the land, but as a substitution of a new use in the place 
of the former one ; and a designation of the person in whom the 
new use is to vest. For the person taking under a power does 
not derive his estate from the person executing the power^ but 
under the original conveyance by which the power was created, 
in the same manner as if the use appointed had been limited to 
him in such conveyance. From which it follows, that the uses 
created by an appointment under a power, must be such as 
would have been good if limited in the deed by which the power 
was given. 

28. John Duke of Marlborough devised all his estates to trus- 
tees and their heirs, to the use of his daughter Harriet Countess 
of Godolphin for life, remainder to Lord Ryalton her eldest son 
for life, remainder to trustees to preserve contingent remainders ; 
remainder to the first and other sons of Lord Ryalton in tail male; 
remainder to Lord Robert Spencer, eldest son of his second 
daughter Anne Countess of Sunderland, for life, remainder to 
trustees to preserve contingent remainders ; remainder to his first 
and other sons in tail male ; remainder to Charles Spencer (after* 
wards Duke of Marlborough) in the same manner : and inserted 
a clause in his will, empowering his trustees, on the birth of each 
son of the said Lord Ryalton, Lords Robert and Charles Spen- 
cer, to revoke and make void the respective uses limited to their 
respective eons in tail male ; and in lieu thereof, to limit the pre- 
mises to the use of such sons, for their lives, with immediate re- 
mainders to the respective sons of such sons, severally and re- 
spectively in tail male. And he gave his household furniture, 
plate, See. in the same manner. 

Upon an application to the Court of Chancery by the trustees, 
for further directions in carrying the trusts of the will into exe- 
cutiooy a question having arisen touching the power given in the 
will to revoke the uses limited to the first and other sons in 
tail, and to limit the premises to the use of such sons for 
life only ; Lord Northington declared, that the clause of re* 
vocation and settlement in the will, as tending to a perpe- 
tuity, and repugnant to the estate limited, was void and of 
no effect 
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On an appeal from this decree to the House of Lords, it was 
argued, on behalf of the appellants, that the same policy of the 
law which will not permit estates to be fixed unalienably in one 
family for ever, will support and protect the means of preserying 
them, till they come to that point, at which the mischiefs of a 
perpetual restraint may commence ; the one being as necessary 
an incitement to industry as the other. It had not then been 
fixed by any legislative or judicial act or authority. It had, in*^ 
deed, been determined that estates might be made unalienable 
for the duration of any number of lives in being, and for 21 years 
beyond ; and in some instances still further : but no judicial 
determination had said what were the precise bounds, which 
should in no instance, nor by any means be exceeded. The par* 
ticular mode of conveyance, though it might be new, or, accord- 
ing to the expression in the law books, of the tendency of a limi« 
tation to a perpetuity, was not sufficient to render such convey- 
ance or limitation void. The interposition of trustees, to support 
contingent remainders, was an invention introduced about a cen- 
tury before ; an invention which tended greatly to suspend and 
restrain the powers of alienation ; and yet it was then become 
the established mode of settlement. Every limitation of estates, 
and every restraint of alienation, had a proportionable tendency, 
in some sense, to a perpetuity. That if the means made use of 
in this will, to make part of the Duke of Marlborough's estate 
accompany the honours and estates fixed in his family, for one 
succession beyond the common limitations, were regular and ac- 
cording to the course of law, they seemed to introduce no danger 
of a perpetuity, since the restraint would not go beyond the sons 
of the several noble persons named in the will ; and the imme- 
diate descendants of such sons would be tenants in tail, and have 
a power of alienation. That if the trustees had executed this 
power upon the birth of the appellants, and the respondent, the 
Duke, it was apprehended that a court of equity would not have 
interposed to impeach it; and if after an execution of the power, 
the limitations being to persons in esse, though for life only, would 
have been supported ; the neglect of the trustees ought not in 
equity to prejudice the infant cestui que trusts: but it being a 
power which the trustees were enjoined to execute, the Court 
should consider it as executed from the respective times when it 
ought to have been executed ; that was from the birth of the se- 
veral sons of the respective nominees. 
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On behalf of the respondenti the Duke of Marlborough, it was 
contended, that in the ordinary course of family settlements, 
nothing less than an estate tail was limited to persons not in 
esse: it had been, till then, understood to be the only method of 
carrying on successive remainders of inheritance, by way of strict 
settlement, in the families of successive tenants for life, con- 
sistently with the rules of law ; for if the grantor should, after 
the first estate of freehold, limit a contingent estate or use for 
life, to a person unborn, and then follow it with contingent re- 
mainders in tail to the sons or children of such unborn tenant 
for life, such contingent limitations of the inheritance would be 
void. This arose from the policy of the law against perpetuities, 
that the vesting of the inheritance or ownership might not be 
suspended beyond the compass of a life or lives in being, or be- 
yond the age of 21, of the first unborn tenant in tail, during 
whose infancy the law itself would restrain his power of aliena- 
tion. That whoever had a vested estate of inheritance in land, 
was the absolute owner ; whether he was tenant in fee simple or 
tenant in tail, it being equally contrary to the rules of law to 
prohibit either from exercising the powers of alienation incident 
to his estate. Conditions to restrain those powers, generally, 
were void, as being repugnant to the estate limited ; and it was 
admitted that by the direct legal limitations in a deed, or devises 
in a will, the grantor or testator could not limit an estate tail to a 
person unborn, and the heirs of his body, and immediately upon 
the event of his birth, direct it to cease as to such tenant in tail, 
and continue as to his issue. If the law was undoubted, equity 
must follow it, that the same substantial rules of property might 
be observed by boih jurisdictions. And as the law would not 
allow the testator, by direct limitations, to turn a contingent re- 
mainder-man in tail into a tenant for life, at the very instant of 
time when the estate tail would vest, with its incident right of 
alienation ; so neither would equity allow him, by way of power 
of revocation, or rather by way of imperative trust, to enable 
trustees, as his instruments, to convert the tenant in tail, after 
his birth, into a tenant for life ; which change the author of the 
trust himself could not effectuate by any proper legal limitations, 
originally inserted in his will. Quodcunque prohibetur fieri ex 
directo, prohibetur et per obliquum. That if the power given to 
the trustees to revoke the uses upon the birth of the respondeat 
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was allowed to be good, it would have been equally so, had it 
extended to all future generations, and made the estate for ever 
unalienable, which would be hardly contended. 

After hearing counsel on this appeal, the Judges were ordered 
to deliver their opinions to the House upon the following ques- 
tion, viz. ** Whether, by the rules of law, an estate tail limited to 
the use of persons unborn, by any deed or will, can^ by virtue of 
any power given by such deed or will to trustees, be revoked upon 
the births of such persons, and a new estate limited to such per* Heath o. Heath, 
sons for their lives respectively, with remainders to the issue of ^' 
such persons successively in tail male ? '' And the Lord Chief 
Justice of the Common Pleas having delivered the unanimous 
opinion of the Judges in the negative, the decree was affirmed. 

29. The rules respecting: perpetuities are as applicable to And to dedara- 

, , . -. - \. , tioM of tniftt of 

declarations of trust of terms for years, as to any other convey- terms for yean. 

ances. But the cases on this subject being governed by the 

same principles as those by which executory devises of terms for 

years are regulated, they will be stated under that head. Tit. 38. c. 19. 

30. These rules do not, however, apply to contingent uses Bat not to re- 
upon or after an estate tail [and which are limited to take effect, atetes^taif. ^ 
not at any indefinite period of time, but so as to take effect (if at 

all) durin&r the compass of the estate tail, or eo instanti that it OvUiTerv. 

^ '^ ^ Shuckburgh 

determines ; because in that case^ a common recovery suffered by Ashby, 4 Bur. 
the tenant in tail, before the happening of the event on which the Tit. 36. c 8. 
limitation is to arise, will destroy such limitation. But where 
the event on which the executory devise over, is collateral to and 
independent of the previous estate tail, the executory devise Lanesboranghv. 
over would be void, if beyond the prescribed limit] Tai.'2e2'. 

31. Thus although a shifting clause, annexed to the limitation Tit. 16. c. 5. 
of a use in fee, must take effect within the period above*men- ^^ {^ 
tioned ; yet where an estate is limited to a person for life, with 
remainder to his first and other sons in tail ; with a proviso, that 

if a certain estate shall devolve on the tenant for life, or any of 
his sons, the estate limited to him, and also those limited to his 
sons, shall cease, as if he and they were dead without issue, and 
the estate shall go over to another person ; this clause is good : 
because when the first or other son attains 21 years and comes 
into possession, he may bar his estate tail, and also the effect of 
this clause, by a common recovery ; so that there is no danger of i>oev.Heneagt, 

•' " Tit. 16. c. 6. 

a perpetuity. 
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An unborn per- 32. It was formerly much doubted whether a limitation for 

made tenant for Ufe^ to an unbom person, was good. But it is now fully settled 

IT 

^ ^' that such a limitation is valid. 

1 East's R.462. In a modem case Lord Kenyon said — ** I remember hearing 

Supra, as. 20. •' 

23. Lord Mansfield say, that when the case of Spencer v. Duke of 

Marlborough was to be argued in the House of Lords^ there was 
found to be a mistake in the printed reasons, on the part of those 
who opposed the execution of the power, in the manner intended. 
For it had been stated that there could not be a limitation to an 
unbom child for life ; but that was found to be wrong ; (a) for 
certainly there may be such a limitation ; they therefore can- 
celled that reason, and framed another, stating the proposition 
to be that there could not be a limitation to an unborn child for 
life, with limitations to the issue of such unborn child, in succes- 

??^'^^Rro!^' *^^^ ^ ^^^ ^^^ doctrine was distinctly laid down by the learned 
83. s. P. Judge who delivered the opinion of the Judges in the House of 

Lords.'' 
v!^^^^^^^'* 33. An estate may also be limited, by an appointment, to a 

Ante, e. 17. person for life, who is not born at the time when the deed by 

which the power was created, was executed, 
remlinder^ 34. It 18 uow Settled that a vcsted remainder may be limited 

limited on that upon an estate for life given to an unborn person ; and Lord 
Rovtledge o. Alvanley has said — ** A question might arise how far an unborn 

2 Y^' juB.367. ^^^^ is to be made tenant for life ; but it is established on good 

principle, in precedent, certainly that this may be. The doubt 
was whether this was not tying up the estate beyond lives in 
being and twenty-one years afterwards; but that is not so, 
where the absolute interest is disposed of, and vested, though 
part is given for life ; for that person, with the person having 
the absolute interest, may dispose of it. It is not unalienable." 

«a unlimited to ^^' ^^^ '* ** equally clear, from what has been stated in the 
the issue of an preceding sections, that no estate can be limited to the issue of 
Fearne £z/ * an unbom person, as a purchaser, that being a possibility upon 
Bth^ed. ^ possibility, which the law will in no case admit ; and would 

Beard v. ^^q render an estate so limited unalienable, for a longer period 

6 Bam. & Aid. than is allowed. But a limitation of this kind would not render 

up.i. . ^^ limitation to the unborn person for life void. 
Perpetuitiea 36. Estates may be rendered unalienable by act of parliament, 

created by act ^ J r- 

of parliament. ^^j |^^ ^^^^ ^,^ ^^ person who pointed out that circumstance to Mr. Filiner.— 

Cases and Opinions, Vol. ii. 434. — "NoU to former edition. 



Title XXXII. Deed. Ch. XXIV. t. 36—39. 351 

as in the case of estates tail granted by the crown to individuals, 

as a reward for services where the remainder or reversion is vested v»^® '^**' ^^* 

i_ r-K • c. 10. 

in the Crown ; which cannot be barred by fine or recovery. 

37. There are also several instances of particular estates, 
which are rendered unalienable by act of parliament. Thus, by 

a special act of parliament made in 27 Hen. 8. the manor of Moumjoy'g 

__ case, 6 Kep. 3. 

Hemston Arundel was entailed to Anne wife of Charles Lord 
Mountjoy, and John Pawlett and Elizabeth his wife, and to 
the heirs of their bodies begotten ; with a proviso, that they 
should not bar the entail ; which was held good by the Court of 
King's Bench. 

38. By a private act, 3 Charles 1. the castle, honour, manor, 
and lordship of Arundel, together with other estates, were limit- 
ed to Thomas Earl of Arundel and Surry, and the heirs male of his 
body, remainder to the heirs of the body of the said earl, remainder 
to Lord William Howard, and the heirs male of his body ; remain- 
der to the heirs of the body of the said Lord William Howard ; 
remainder to the said Earl of Arundel and his heirs* And it was 
enacted, that neither the said Thomas Earl of Arundel, nor any 
of the heirs male or other heirs of his body, nor any other person 
or persons, his or their heirs male of his or their bodies issuing, 
to whom any estate of inheritance of or in the premises, or any 
part thereof, should thereafter come, descend, or accrue, by 
force or means of the said act, should thereafter alien, give, 

grant, bargain and sell, or otherwise convey away the same, or ^ 

any part thereof, or any other thing do, which should or might 
be to the disherison of the heirs inheritable by force of the said 
act, or whereby any of them should be barred, ot put from entry 
into the premises. 

39. By the stat. 5 $^ 6 Anne, c. 3. it is enacted, that the Duke 
of Marlborough shall stand and be seised of the honour, manor, 
and park of Woodstock, for and during the term of his natural 
life, remainder to the heirs male of his body, remainder to all his 
daughters, and the heirs male of their respective bodies, severally 
and successively, according to the priority of their birth ; with a 
proviso, that neither the duke or the heirs male of his body, nor 
any of his daughters or the heirs male of their bodies, shall have 
any power, by fine or recovery, or any other act, to hinder, bar, 
or disinherit any the person or persons to or upon whom the 
said manors, &c., were thereby limited, from holding, or enjoy- 
ing the same, according to the limitations in the act mentioned. 
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Section I. 

With respect to the reddendum or reservation in a deed, the fol- 
lowing circumstances are necessary to make it good. I. It must 
be by apt words. II. It must be of some other thing, issuing or 
coming out of the thing granted, and not a part of the thing it- 
self, nor of something issuing out of another thing. III. It 
must be of such thing whereunto the grantor may resort to dis- 
train. IV. It must be made to one of the grantors, and not to a 
stranger to the deed. 

2. The nature of conditions having been explained in Title 13. 
it will here only be necessary to inquire by what words a condition 
in a deed may be created. 

Littleton says — *' Divers words there be, which by virtue of 
themselves make estates upon condition. One is the word, sub 
condUione. As if A. enfeoff B. of certain lands, to have and to 
hold to the said B. and his heirs, upon condition that the said B. 
and his heirs do pay, or cause to be paid, to the aforesaid A. and 
his heirs yearly such a rent, &c. : in this case, without any 
more saying, the feoffee hath an estate upon condition. Also if 
the words were such ; provided always, that the aforesaid B. do 
pay, or cause to be paid, to the aforesaid A. such a rent, Sec. : or 
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these ; so that the said B. do pay, or cause to be paid to the 
aforesaid A. such a rent, &c. : in these cases, without more say- 
ing, the feoffee hath but an estate on condition. Also there be 
other words in a deed, which cause the tenements to be condi- ** ^^* 
tional. As if upon such feoffment a rent be reserved to the 
feoffor, &c., and afterwards this word is put into the deed ; that 
if It happen the aforesaid rent to be behind in part or in all, that 
then it shall be lawful for the feoffor and his heirs to enter, &c. : 
this is a deed upon a condition." 

3. There are other words that make a condition in a deed, pro- 
vided a power of entry is added to them. Thus Littleton says, ••331. 
the words si contingat will create a condition, if a power of entry 

is added ; and therefore, if A. grants lands to B., to have and to Touch. 122. 
hold to him and his heirs; and if, or, but if it happen, that the 
said B. do not pay to A. 10/. at Easter, without more words, this 
is not a good condition. But if these words be added, that then 
it shall be lawful for A. to re-enter, it will be a good condition. 

4. It is said in the Touchstone, that although the words pro- 
viso, ita quod and sub conditione, are the most proper words to 
make a condition, yet they had not always that effect, but fre- 
quently served for other purposes : for sometimes they operated 
as a qualification or limitation, and sometimes as a covenant. 
And when inserted among the covenants in a deed, they operated 
as a condition only when attended with the following circum- 
stances: I. Where the clause wherein they were, had no depen- 
dance upon any other sentence in the deed, but stood by itself. 
II. Where it was compulsory to the feoffee, donee, 8ic. III. 
Where it came on the part, and by the words of the feoffor, 
donor, or lessor, &c. IV. Where it was applied to the estate, 
and to some other matter. 

6. Thus, if a person grants a manor, with an advowson appen- Idem, 
dant, and after the habendum and reservation of the rent,among8t 
the covenants, there is this clause inserted : provided that the 
grantee shall regrant the advowson for the life of the grantor : 
this is a good condition. 

6. The word provided may operate as a condition and a co- Uem. 
Tenant ; as if the words are, provided always, and the feoffee doth 
covenant, that neither he nor his heirs shall do such an act : this 
is both a condition and a covenant. But if the clause have de- 
peqdanc^ on another clause of the deed ; or be the words of the 

VO^. IV. A A 
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feoffee to compel the feoffor to do something ; then it is not a 
condition, but a covenant only : as if there be in a deed a co- 
yenant that the lessee shall scower the ditches, and then these 
words follow, provided that the lessor shall carry away the earth: 
or if there is a covenant that the lessee shall repair the hooses, 
and then these words follow ; provided that the lessor do provide 
timber : there it is only a covenant. 

7. So if this clause be applied to some other thing, and not 
to the thing granted, then it is no condition. As if a lease of 
land be made, rendering rent at B. ; provided that if such a thing 
happen, it shall be paid at C. : this does not make the estate 
conditional. Or a lease is made for years, without impeachment 
of waste ; provided that the lessee shall not pull down the houses: 
this does not make the estate conditional. Or a lease is made 
for years, rendering rent ; provided that the lessor shall not dis^ 
train for the rent : this is a good condition, but not annexed to 
the estate. 

8. Lord Coke says, the word si, if, frequently creates a condi- 
tion, but not always; for sometimes it makes a limitatioa; 
as where a lease is made for years, if J. S. shall so long live. 

9. Conditions may be annexed to demises for years, without 
any of these formal words, where the apparent intent of the lessor 
is to make the estate conditional ; although the words be not used 
as the words of the lessor, but as those of the lessee, or inde- 
finitely of neither. Thus if a lessee for years covenants in hiB 
lease, that if he, his executors, or assigns, shall alien, it shall be 
lawful for the lessor to re*enter ; it seems this is a good condition, 
and not a covenant only: and the lessor may take it as a covenant 
or condition ; but not as both. 

10. It was laid down in a modem case, by the Court of King's 
Bench, that no precise technical words are required in a deed, to 
make a stipulation a condition precedent or subsequent ; neither 
did it depend on the circumstance, whether the clause was placed 
prior or posterior in the deed, so that it operated as a proviso or 
a covenant ; for the same words had been construed to operate 
as either the one or the other, according to the nature of the 
transaction. 

11. Lord Cokes's description of a warranty having been al- 
ready stated, I shall proceed to inquire into the different kinds 
of warranties, and their effects* 
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12. [Warranties of lands made or entered into after the 31st Eiprenwar- 
day of December, 1833, are, it would aeem» abolished by the re- 
cent statutes of limitation, and for abolishing fines and reco- 
veries, (a) But warranties made before the above-mentioned day, 

or not affected by the above acts], may be either expressed or 

implied ; either in deed, or in law. An express warranty, or a 

warranty indeed, is where the grantor of an estate enters into 

an express agreement to warrant it to the grantee ; and in this 

the word warrantizo, or warrant, is the only apt and effectual ^ ^""^ ^^ ■• 

one, which cannot be supplied by any other. 

13. The word heirs is absolutely necessary in an express war- idem, 383 b. 
ranty ; for otherwise the heirs of the warrantor will not be bound- 
It is the same with respect to the person to whom the warranty is 

made ; for if it be not to the warrantee and his heirs, or in words 
which imply his heirs, it will cease upon the death of the war- 
rantee. 

14. To make a good express warranty, the following circum- idem, 367 b. 
stances are necessary : — I. That the person who makes the war- 
ranty be capable of so doing : for if an infant makes a feoffment 

in fee of land, and binds himself and his heirs to warrant it, the 
warranty is void, though the feoffment is only voidable. II. A i lost. 386 a. 
warranty must be made by deed in writing ; for a warranty in- 
serted in a will would be void. III. There must be some estate 
to which the warranty is annexed, which is capable of supporting 
it : for if a person covenants to warrant land to another, and 
makes him no estate, or makes him an estate that is not good, 
and covenants to warrant the thing ; in these cases the warranty 
is void. IV. The estate to which the warranty is annexed must idem, 378 a. 
be capable of supporting it, that is, it must be an estate of free- 
bold : for if a person makes a lease for years, and binds himself 
and his heirs to warrant the land to the lessee, this is no war- 
ranty ; though it may amount to a covenant. V. The warranty idem, 386 a. 
most descend upon the person who is heir of the whole blood, 
by the common law, to him who made the warranty. VI. The 

(a) [By tbe itat. 3 & 4 Will. 4. c. 27. s. 39. it is enacted, that no warranty which 
may be made after the 31st day of December 1833, shall toll or defeat any right of entiy 
or action for the recovery of land. And by c. 74. s. 14. it is enacted, that all warranties 
of lands, which after the above-mentioned day shall be made or entered into by any 
tenant in uil thereof, shall be absolutely void against the issue in tail, and all persons 
wboae estates are to take effect after the determination or in defeasance of the estate tail.] 

A A 2 
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heir must continue heir ; and neither the descent of the title, nor 
of the warranty, must be interrupted : for if a person binds hin^ 
self and his heirs to warranty^ and afterwards is attainted of 
treason or felony, and dies, this warranty will not bind his heirs. 
So if a tenant in tail be disseised, and after release to the dis- 
seisor, with warranty, and the tenant in tail is attainted of fe- 
lony, and hath issue and dies, this warranty will not bind the 

VUieT?t.^5. ^^^^^' VII. The estate that is to be barred by a warranty, must 

c. 13. be devested and turned to a right, before or at the time when the 

warranty is made : and the person on whom the warranty de- 

llBit.386a. scends, must then have but a right to the land. VIII. The 

warranty must take effect in the life-time of the ancestor, who 
must be bound by it ; for the heir shall never be bound by an 

Idrnn, 370 a. express warranty, unless the ancestor was bound by it. IX. 

The heir must claim in the same right that the ancestor did. So 

1 La.IUym.35. ^q jj^jr xa\i%t be of full age, when the warranty falls upon him; 

otherwise he will not be barred by it. 

Implied war- jg^ Implied warranties arise from some other word than the 

raoty. * 

word warranty, or from the nature of the deed. Thus it has been 
already stated, that by the feudal law, if the tenant was evicted 
out of his feud, the lord was obliged to give him another of equal 
value. In conformity to this principle it appears to have been 
the established law, when Glanville wrote, that every feoffment 

Glany. . 7. implied a wuranty : Tenentur autem haredes donatorum donationu 

ei resdonatiu sicut raiionabiliter facta sunt, illis qidbusjactit nui/, 
ei haredHms suit warrantizare. And the same law prevailed in 

338 b. Bracton's time. 

2lDat.274. jg^ This doctrine was confirmed by the statute De Bigamit, 

4 Edw. 1 . which declares, that '^ in deeds where is contained 
dedi et concessi tale tenementumy without homage, or without a 
clause that containelh warranty, and to be holden of the givers 
and their heirs, by a certain service ; it is agreed that the givers, 
and their heirs, shall be bounden to warranty. And where is 
contained dedi et concessi. See. to be holden of the chief lords of 
the fee, or of others, and not of the feoffors, or of their heirs, re- 
serving no service, without homage, or without the foresaid 
clause, their heirs shall not be bounden to warranty ; notwith- 
standing the feoffor, during his own life, by force of his own gift, 
shall be bound to warrant." 

17. In this case it is evident that the warranty was a conse- 
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quence of tenure ; for where there was no tenure between the 
feoffor and feoffee, the warranty was confined to the donor, who 
was considered as bound by his own act, but did [not] extend to 
his heirs. When it was enacted by the statute Quia emptores. Ante, c. u 
that in all future feoffments in fee simple, the feoffee should hold 
of the chief lord, and not of the feoffor, the implied warranty 
arising from the word dedi^ was held only to bind the feoffor 
during his life, and not his heirs. But where a person granted 
lands to another in tail, or for life, reserving the reversion to him- 
self, as the grantee held of the grantor, there being a tenure sub- 
sisting between them, the old law still continued : and, there- i Inst. 384 a. 

2 — — 27fi 

fore, where these estates were created by the word dedi^ the donor 
and his heirs were bound to warranty. But where a person 
granted an estate tail, or for life, by the word dedi, with a re- 
mainder over in fee simple, as no tenure continued between the 
donor and donee, the warranty only continued during the life of 
the donor. 

18. Lord Coke says, if a man makes a lease for life by the i iiwt.384a. 
word cfedt, reserving rent, and adds an express warranty, it will 

not take away the warranty in law ; for the lessee will have his 
election to vouch by force of either of them. 

19. The doctrine of implied warranties still exists where Idem. 
estates tail or for life are created by the word dedi or give ; and n.* ***"^*** 
the donor does not part with the reversion. But Lord Coke 

says, dedi is the only word that implies a warranty, and not the 
word concessit It has however been generally supposed, that the 
word grant in any conveyance will create a warranty, and there- 
fore trustees are advised not to convey by the word grant. But 
it is now agreed, that the word grant, when used in the convey- 
ance of a freehold estate, does not imply a warranty ; and that 
if it did, the insertion of any express covenant on the part of the Infra, c. 36. 
grantor, would qualify and restrain its force and operation within 
the import and effect of that covenant ; for when it appears, by 
express words, how far the parties designed the warranty should Nokes*icaw, 
extend, the law will not carry it farther by construction. in m, c.26. 

20. It was resolved in 1 James : — I. That in every exchange Bostaid'i cue, 
the word excambium implies in \tse\(taciti a condition, and also iin^/nsb. 
a warranty ; the one to give a re-entry, and the other, a voucher 
and recompense ; and all in respect of the reciprocal considera- 
tion, the one land being given in exchange for the other. But 
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it is as special warranty : for upon the voucher by force of it» be 
shall not recover other land in value, but that only which was by 
him given in exchange. For inasmuch as the mutual conaidera- 
tion is the cause of the warrantyi it shall therefore extend only 
to lands reciprocally given, and not to other lands. And this 
warranty runs only in privity, for none shall vouch by force of 
it, but the parties to the exchange or their heirs, and no assignee. 
II. That if A. gives in exchange three acres to B. for other three 
acres, and afterwards one acre is evicted from B., in that case 
the whole exchange is defeated, and B. may enter into all his 
land ; for although the exchange had been good, if A. had given 
but two acres, or but one acre or less, yet forasmuch as all the 
three acres were given, in exchange for the others ; and the con- 
dition which was implied in the exchange was entire ; upon the 
eviction of one acre, the condition in law was broken, and thoe- 
fore an entry was given on the whole. III. That as, when the 
whole estate in part was evicted, the exchange was defeated ; so 
when an estate of freehold for life, which vras but parcel of the 
estate, was evicted, the exchange was defeated. 

1 Inst 173 b. 21. In all deeds of partition between coparceners, there is a 

warranty annexed to each part ; so that if either be impleaded, 
she may vouch her sister ; and if she loses, she may recover one 
moiety of her loss in value against the other sister. For there is 
a condition annexed to every partition, similar to that annexed 
to every exchange; that if either the whole of any one share, or 
an estate for life or in tail, be thereout evicted, the party so 

See Tit. 19. evicted may enter on her sister's moiety, and avoid the partition 

of an undivided moiety of what is left 

Lineal war- 22. Warranty is again divided into lineal and coUateraL Li- 

ranty. " 

neal warranty is where the heir derives, or might possibly derive, 
his title to the land warranted, either from or through the ances- 
tor who made the warranty. Thus where a man seised in fee 
made a feoffment, and bound himself and his heirs to warranty, 
and died leaving a son, upon whom the warranty descended, it 
Lit. 1. 707. was a lineal warranty. So where a father, or an eldest son in 

the lifetime of his father, released to a disseisor, with warranty, 
this was lineal to the younger son. 

23. The effects of a lineal warranty are, I. To bar the war* 
rantor and his heirs from ever claiming the lands warranted ; so 
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that if a purchaser with warranty is impleaded by the warrantor 
or his heirs, he may show his warranty, which in pleading is 
called a rebutter, and is an effectual bar to the claim. IL To 
compel the warrantor and his heirs to give the warrantee, in case 
of eyiction, lands of equal value to those he has lost; and there- 
fore if a purchaser with warranty is impleaded or sued by a 
stranger for the land, he may vouch, that is, call in the war- 
rantor or his heirs, to defend the land ; and if the vouchee can- 
not defend them, he must then give the warrantee lands of equal 
value to those he has lost. 

24. A purchaser with warranty might also at any time bring Fitz. n.b.134. 
a writ of warrantia chartm upon the warranty, either against the 
warrantor or his heirs ; and by that means all the lands whereof 

the warrantor or his heirs was seised at the time of suing out the 

writ, would be bound and chained with the warranty. [But 

that writ among many others is abolished by the recent stat. 3 

& 4 Will. 4. c. 27. in most cases, after the Slst day of Dec. 

1834, (s. 36) : but some special exceptions are provided for by ^ Y<>1. 3. 

sections 37 and 38, which allow a longer period.] 1.5. note. 

25. The obligation which the heir of the warrantor is under, Only binds the 
in the case of a lineal warranty, of giving to the warrantee, upon has assets. 
eviction, lands of equal value to those he has lost, is however 

only on condition that he has other lands of equal value, by 
descent from the warranting ancestor ; which are called assets. 

26. Lands in possession of an heir must have the following l Inst. 374 b. 
qualities : — I. They must be assets, that is of equal value or 

more at the time of the descent. II. They must be by descent, 
and not by purchase or gift. III. They must be estates in fee 
simple, and not in tail, or for another man's life. IV. They 
must descend to him as heir to the same ancestor that made the 
warranty. V. Nothing but lands or tenements, or rents or ser- 
vices valuable, or other profits issuing out of lands or tenements, 
are assets ; and not personal inheritances, as annuities and the 
like. VI. The lands must be in estate or interest, and not in 
use, or right of action, or right of entry ; for they are not assets 
till they are reduced into possession. 

27. A collateral warranty is, where the heir's title to the land Collateral war- 
neither was, nor could have been, derived from the warranting "^"^^ 
ancestor; and yet it barred the heir from ever claiming the 
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land ; and also imposed on him the same obligation of giving the 
warrantee other lands, in case of eviction^ as if the warranty 
were lineal, provided the heir had assets. 
M. 704. &. 28. Thus Littleton says, if there was father and son, and the 

son purchased lands in fee, and the father disseised the son, and 
aliened in fee by deed, and bound himself and his heirs to war- 
ranty, and died ; the son was barred by this warranty, which 
was collateral, though it descended lineally from the father to 
the son ; because the son did not derive his title to this estate 

I 

from his father ; for the father had no estate in right in the 
land. 

29. The effect of a collateral warranty is so singular, and so 
apparently unjust, that many inquiries have been made respect- 
ing its origin. 

Ttnvrai, 168. gif Martin Wright endeavours to account for it in the follow- 
ing manner. It was a maxim of our ancient law, that no person 
could alien his feud without the consent of his next collateral 
heir ; quiproximua erat in succesnone collaierali: for although the 
law trusted the ancestor with the interest of his own immediate 
descendants, yet he could not disinherit the next collateral heir, 
who having a distinct, though remote interest, in the feudal do- 
nation, could not be deprived of it, but by an act of his own. 
This manifestly pointed out the foundation, and partly suggested 
the reason of collateral warranty. Though it was not easy to 
conceive how it came to pass, that the concurrence or simple 
consent of the next collateral, which by the old law was required 
to defeat his own hopes of the succession, should swell up to our 
notions of collateral warranty, and be advanced into a means to 
defeat even estates to which such collaterals could have no pos- 
sible hopes of succeeding. 

Tea. 143. 30. Lord Chief Baron Gilbert, whose authority is of the greatest 

weight, has endeavoured to account for collateral warranty in 
another manner. He thought it was introduced for the quieting 
disseisins, that were usually very frequent in those unsettled 
times, between neighbouring feudaries, (and from thence called 
deadly feuds,) for which purpose it was usual for such disseisors 
to purchase warranties from some ancestor of the family. And 
this gave a right to such disseisor ; for it might be easier to com- 
pound with the ancestor, than with the party to whom the wrong 
was actually done, and then to quiet men's possessions, such 
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warranty bound; if the owner acquiesced under his expectations 
from such relations. 

31. Lord Chief Justice Vaughan says, at common law, the Vaugh.Rep. 
distinction of a lineal and collateral warranty was useless and 
unknown ; for though what we now call a collateral and a lineal 
warranty might be in speculation, yet as to any effect in law 

there was no difference: but the warranty of the ancestor descend- 
ing on the heir, whether the one or the other, equally bound ; 
and this appeared from Littleton, whose words were, s. 697. — 
** Before the statute of Gloucester, all warranties which de- 
scended to them which are heirs to those who made the war- 
ranties, were bars to the same heirs to demand any lands or tene- Vide 12 Mod. 
ments against the warranties, except the warranties which com- 
mence by disseisin." 

32. There have been several statutes made to restrain the statute of 
operation of warranties. The first of these is the statute of i inst. 365 ti 
Gloucester, 6 Ed. L c. 1., by which it is enacted, L That if a ^ • 
tenant by the curtesy aliened with warrranty, and died, this 

should be no bar to the heir, in a writ of mort d^ancestor, without 
assets in fee simple. And if lands and tenements descended to 
the heir from the father, he should be barred, having regard to 
the value thereof. IL That if the heir, for want of assets at that 
time descended, recovered the lands of his mother, before this 
act, and afterwards assets descended to the heir, from the father; 
then the tenant should recover against the heir, the inheritance 
of the mother, by a writ of false judgment. 

33. The next statute by which the operation of warranties statute De 
was abridged, was the statute De Donis Conditiofialibus ; of Tit^! u l. 
which the object was to secure the continuance of the estate tail 

to the issue of the donee, and the reversion to the donor. The 

Judges therefore held, that a tenant in tail could not bar his Lit. g. 712. 

issue by a lineal warranty, without assets ; for otherwise every 

tenant in tail might have evaded the statute. But by a kind of 

analogy to what the legislature had enacted in the statute of i Inst. 374 b. 

Gloucester, they held that such a warranty would bar the issue, 

if be bad assets, (a) 

34. It was however held, that a collateral warranty was not Does not extend 

toooUateral 
warranty. 

(a) [Estates tail and estates eipectant thereon, are not now barrable by warranty : rL ' ^°* 
sur. 3 & 4 Will. 4, c. 74. s. 14.] 
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prohibited by that statute ; for as it was only declared that the 
will of the donor should be observed, the Judges would not 
extend it to collaterals; who did not take by the gift» and 
therefore could not be forbidden from barring by their warranty. 

8. 708, &c. 35. Thus Littleton says, if a tenant in tail hath issue three 

sons, and discontinues the estate tail in fee^ and the second son 
releases by deed to the discontinuee with warranty, and dies 
without issue ; this warranty will rebut the eldest son, and pre- 
vent him from recovering the estate tail ; because it is a collateral 
warranty ; for the eldest son cannot make a title to the second 
son under the entail. And Lord Coke, in his comment on this 

1 Imt 374 b. passage, says, — ** A collateral warranty, made by a collateral an- 
cestor of the donee, doth bind the right of an estate tail, albeit 
there be no assets. And the reason thereof is upon the statute 
of Donis CanditumaUbus, for that it is not made by the tenant in 
tail, &c. as the lineal warranty is.'' 

JS^^*^* 36. With respect to remainders expectant on estates tail, 

there is nothing in the statute De Donis which either directly or 
indirectly restrained the tenant in tail from barring them by bis 
warranty ; and therefore the operation of a warranty in rebutting 
remainder^men, expectant upon the determination of estates tail, 
remained as it was before that statute, [and until the recent act 
of 3 & 4 Will. 4. c. 74. s. 14.] such a warranty was a bar with- 
out assets. 

*-7i6. 37. Thus Littleton says, if a man has issue three sons, and 

gives land to the eldest son, and the heirs of his body, remainder 
to his second son and the heirs of his body, remainder to the 
third son in the same manner ; in this case, if the eldest son dis- 
continues the estate tail in fee, and binds himself and his heirs 

8%p.^' to warranty, and dies without issue ; this is a collateral war- 

Cro. Ja. 217. ranty to the second son, and will bar him from demanding the 

land by force of the remainder : for that the remainder was his 
title, and his elder brother was collateral to this title, which 
commenced by force of the remainder. 

Vaugh. 967. 38. Id the case of Bole v. Horton, which will be stated here- 

after. Lord Ch. Just. Vaughan lays it down as clear law, that 
the statute De Donis does not restrain the warranty of tenant in 
tail from barring remainder-men by the descent of the warranty 
on them. — I. Because the mischief complained of in the statute 
was, that the issue in tail was disinherited ; but the warranty of 
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the donee in tail, descending upon the remainder*man| who 
claims by purchase from the donor, and not by descent from the 
donee in tail, could be no disinheriting of the issue of the donee. 
11. The statute did not provide against inconyeniences or mis- 
chiefs which did not exist at the time of making the statute. 
Now» when the statute was made, there could be no remainder in 
tail, because all estates which are estates tail since the statute, 
were fee simple conditional before the statute, upon which a re- Vide Tit 35. 
mainder could not be limited. °' ^' 

39. With respect to a reversion expectant on an estate tail, it But not the 
has never been determined that it might be barred by the war- '^^®*®"** 
lanty of the tenant in tail ; and the better opinion appears to be 

that it would not be barred by eoch a warranty. 

40. W. Vesey devised certain lands to J. Vesey his eldest son Bole v.Horton, 
for life, remainder to the heirs male of his body, remainder to ^^^b* 3^- 
Robert Vesey and the heirs male of his body, remainder to Wil* 

liam Vesey and the heirs male of his body, remainder to Mathew 
Vesey and the heirs male of his body, and died. John entered 
and died without male issue, leaving two daughters, Elizabeth 
and Sarah. Robert entered, and died seised without male issue ; 
upon which William entered : and Mathew died without male 
issue in the lifetime of WilUam. William made a feoffment in 
fee of the lands with warranty, to the use of himself for life, re- 
mainder to the use of Ann his wife for life, remainder over. Wil- 
liam died without issue male, and Ann his wife entered. Eliza- 
beth and Sarah, the daughters and coheirs of John and William, 
brought a formedon in the reverter against Ann the widow of' 
William ; and the question was, whether Ann could rebut them 
by the warranty. 

Lord Chief Justice Vaughan argued that the statute De Doms 
restrained the warranty of tenant in tail from barring the donor's 
reversion, by expressly providing that the donee in tail should 
not have it in his power to bar the donor of his reversion. Ita 
quod non habeant Hit, quibus tenemetUum sic fuii datum sub com- 
diiione, potesiatem aUenandi tenementum sk datum, quo minus ad 
exitum iUorum quihus tenementum sic fuerit datum remaneat post 
eorum obitum ; vel ad donatoremy vel ad ejus haredemj si exitus 
defidai, revertatur. By these words the donee or tenant in tail 
was restrained from all power of alienation, whereby the lands 
entailed might not descend to the heir in tail, after his death. 
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Therefore by these words he was restrained from alienation with 
warranty^ which doubtless would hinder the lands so to descend, 
if it were not restrained by the words of the statute. By the 
same words the donee in tail was restrained from the power of 
alienation^ whereby the land entailed might not revert to the 
donor, for want of issue in tail. Therefore by those words he 
was restrained from such alienation with warranty, whereby the 
lands entailed might not revert to the donor or his heirs, for 
want of issue in tail ; for the same words of the statute must be 
of equal power and extent to restrain the donee's alienation from 
damaging the donor^ as from damaging the issue in tail. Admit 
the words of restraint in the statute had been rex siaiuit, Sfc» Ua 
quod non habeant UU guibus tenementum sic fuit datum sub con- 
ditione potesiatem aUenandi tenementum sic datum per vmrrantiamy 
velaliter, quo minus ad exitum eorum remaneat, vel ad donatorem 
revertatur : it had then been clear to every understanding that 
the warranty of the donee, or tenant in tail, by the express words 
of the statute, did neither bar the donor» nor the issue in tail ; 
and then observe what consequences had been rightly deduced 
from such restraint, made by the statute. The statute expressly 
restrains the warranty of tenant in tail from barring his issue ; 
whence it follows, that by the statute, the issue in tail is not 
barred by the lineal warranty of the tenant in tail, because his 
warranty upon the issue in tail cannot possibly be any other 
than a lineal warranty. It may be said in like manner that the 
statute De Donis restrains the warranty of tenant in tail from 
' barring the donor, or his heirs of the reversion : the consequence 
thence deducible was, that the statute restrained the collateral 
warranty of tenant in tail from barring the donor or his heirs; 
because his warranty falling upon the donor or his heir, could 
be no other than a collateral warranty. Now it was tme, the 
word warranty was not, in syllables, within the restraint of the 
statute ; but it was necessarily implied in it, else the issue in tail 
would be barred by the warranty of tenant in tail, without 
assets ; contrary to all the books since the making of the sta* 
tute. But those general words of the statute, restraining the 
donee's power of alienation in express terms, equally and pan 
passu for the benefit of the donor, as for the benefit of the issue 
in tail, could never be understood to restrain the warranty of 
tenant in tail only, for the benefit of the issue in tail, but not 
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for the benefit of the donor. But the statute must necessarily 
restrain the warranty, indefinitdy from hurting either ; and by 
consequence his lineal warranty was restrained from hurting his 
issue^ and his collateral warranty from hurting the donor ; to 
whom his warranty could never be but collateral ; as it could 
never be but lineal to the issue in tail. And if the warranty 
were necessarily understood and implied in the statute, its 
operation must be the same, as if it had been expressly inserted 
in the statute. Then to say that, by the restraint of the statute 
the donees have not power to alien the land entailed, quo minus 
ad exitum ittorum remaneat post iUorum mortem ; but they ?iave 
power to alien quo minus ad donatorem revertatur, deficienti exitu ; 
would be to make the statute contradictory to itself. 

No judgment was given in this case, the Court being divided* 
Vaughan and Archer for the demandant, and Wylde and Atkins 
for the tenant. But Vaughan's opinion is generally held to be 
law. (a) 

41. By the statute 11 Hen. 7. c. 20. it is enacted, that in St. ii Hen. 7. 

. C.30. 

case a wife, after the death of her husband, shall alone, or with 
any after-taken husband, alien with warranty any lands which 
she holds in dower, or of which she is seised in tail, of the gift 
of her former husband, or of any of his ancestors, such warranty 
shall be void. 

42. By the statute 4 Ann. c. 16. s. 21. it is enacted, that all Stat4 Ano. 
warranties made after the first day of Trinity term, 1706, by any 

tenant for life, of any lands, tenements, or hereditaments, the 
same descending or coming to any person in reversion or remain- 
der, shall be void and of none efiect. And likewise all colla- 
teral warranties which shall be made after the same day, of any 
lands, tenements, or hereditaments, by any ancestor who has no 
estate of inheritance in possession in the same, shall be void 
against his heir. 

43. It is observable that this act does not extend to alienations Vide Tit. 35. 
by »».U in Ui. i. po»=».o, «d *e»for. 0^ ™™..i« -■ 
were not restrained by this act, but had the same efiect as they 

had before. 

(a) [But now by the before cited sUt. 3 & 4 Will. 4. c. 74. s. 14. it is enacted, that 
a]l wanantiea of lands which after the 31st day of December 1833, shall be made or 
entered into by any tenant in tail thereof, shall be absolutely void against the issue in 
tail, and all persons whose estates aie to take efiect after the determination or in de- 
feaiance of the estate tail.] 
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How wamntid 44. A warranty, whether lineal or collateral, may be defeated, 

may be de- , • , - 

itioyed. determined, or avoided, in all or in part. And this is sometimes 

by matter in law, and sometimes by matter in deed. 

Tooch.201. 45^ fhus if the estate to which the warranty is annexed be 

gone, the warranty is gone also ; and therefore if an estate tidl, 
to which a warranty is annexed, be spent, the warranty ia de- 
termined. 

vr*"^ qQ^'h^^* 46. So a warranty may be destroyed by the attainder of the 
warrantor. Thus if tenant in tail is disseised, and releases to 
the disseisor, with warranty, and afterwards is attainted, and 
dies leaving issue ; in this case the issue may enter on the dis- 
seisor: for the warranty did not descend to the issue in tail; 
because his father, by the attainder, became incapable of trans- 
mitting anything by descent 

Lit 1. 748. 47. Warranties may also be defeated by matter in deed : as 

if the person to whom a warranty is made, or who has the estate 
to which the warranty is annexed, releases to the person who is 
bound to warrant, all warranties, or all manner of covenants real, 
or all manner of demands, the warranty is extinct 



367 



CHAP. XXVl. 

Construction. — Covenants. 



Sbct. 1. Naimre qf. 

6. No technical Words neceo- 

oary. 
12. How Cotutrued. 
IS. Implied Covenanto. 
17. Qualified by expreu ones, 
19. Joint and several Covenants, 
23. Covenants Real. 
27. Extend to all claiming under 

the Grantee, 
35. Except Undsr'tenante. 
39. The Aosignor atiU liable, 
41. The Grantees of Reversions 

entitled to the Benefit of 

Covenants* 
44. General and Specific CovS" 

fumlf. 

46. Usual Covenanta/or the Title. 

47. That the Grantor is eeised in 

Fee. 



Sbct. 51. For quiet Ei^oyment, 

69. Free from Incumbrances. 
61. For further Assurance. 

66. These Covenants run with 
the Land. 

70. Are now usuaUy restrained. 
74. According to the Title of the 

Vendor. 

78. Who are held to claim under 
the Vendor. 

84. Who are bound to covenant 
for the TitU. 

88. Remediei under these Cove- 
nants. 

97. Covenants in Assignments qf 
leaseholds. 

99. Covenants for Production of 

Title Deeds, 
100. Covenants for Renewal of 
Leases. 



Section I. 

A COVENANT is an agreement in a deed^ by which one person Nature of. 
obliges himself to do something beneficial, or abstain from some- 
thing which, if done, might be prejudicial, to another ; and a 
great variety of agreements of this kind have been introduced 
into modem deeds. 

2. A covenant is generally an agreement to do something in Plowd. 138. 
futuro ; and differs from the case where an agreement refers to a 
thing which is not to be done by the person of any, but to a thing 
to be executed in itself: and where an agreement terminates in 
itself, it is not properly a covenant but a defeasance. A covenant 
may, however, be executed, namely, that a thing is already Touch. 1G2« 
done. 
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3. A covenant can only be created by deed ; but it may be as 
well by deed poll, as by indenture ; for the covenantee's accept- 
ance of the deed is such an assent to the agreement, as will 
render it binding on him. But the party must be named in the 
deed poll. 

4. Where lands are conveyed by indenture by two persons, 
and one of them does not seal the deed ; yet if he enters upon 
the land, and accepts of the deed^ in other matters, he will be 
bound by the covenants contained in it. And where an estate is 
limited to a person for life, with a remainder to another, who is 
not a party to the deed ; if the remainder-man enters, he will be 
bound by the covenants contained in the deed. 

5. The law has not appropriated any particular form of words 
to the creation of a covenant ; therefore any words will be soffi- 
cient which show the intention of the parties. 

6. Thus, where A. leased to B. for years, upon condition that 
he should acquit thelessor of ordinary and extraordinary charges, 
and should keep and leave the houses, at the end of the term, in 
as good a plight as he found them ; it was held that these words 
created a covenant. 

7. Queen Elizabeth, by letters patent, let a house to W. Cum- 
berland, wherein were these words — " And the said lessee, his 
executors, and assigns, reparabunt domum pradictam, and shall 
leave the said house so repaired,'' &c. The Court held, that 
these words in the Queen's patent amounted to a covenant on 
the part of the lessee ; and he accepting the lease, was bound 
by it. 

8. If a lessee for years covenants to repair. Sic. provided al- 
ways, and it is agreed, that the lessor shall find great timber, 
8cc. : this makes a covenant on the part of the lessor to find 
great timber, by the word agreed ; and it shall not be a quaU- 
fication of the covenant of the lessee. But if the lessee 
covenanted to repair, provided always, that the lessor shall 
find great timber. Without the word agreed, this proviso 
would not create any covenant on the part of the lessor, but 
would only be a qualification of the covenant of the lessee. 

9. In articles of agreement, reciting an intended marriage, it 
was covenanted, that in consideration of the lady's portion, a 
jointure should be settled on her; and the conclusion was in 
the^e words : — ^' And it is hereby agreed, that a fine shall be 
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levied to secure the payment of the said portion." It was re- 
solved, that these words created a covenant to levy a fine. 
For wherever there is an agreement under hand and seal, co- 
venant lies. 

10. It was held in a modern case, that where a person, for Appleton v. 
himself, his heirs, executors, &c. on the part and behalf of 5East/i48. 
A. B., covenanted that the said A. B. his heirs, &c. should 
pay a sum of money, and sealed the deed : he was personally 
bound by the covenant. 

IK If a man conveys land to another in fee, with warranty, Rudgo. 
and after the land is evicted by elder title for certain years, the i r^uaL 
grantee of the land may have an action of covenant upon the ^^' ^- ^* 
said words, against the grantor, upon the eviction, though the 616. 
warranty be annexed to the freehold ; for the said words make a 
covenant, if a chattel be evicted; and a warranty, if a freehold 
be demanded. 

12. A covenant being part of a deed, is subject to the general How construed. 
rules established for the construction of deeds; as — I. To be Touch. i<56. 
always taken most strongly against the covenantor, and most in 
advantage to the covenantee. II. To be taken according to the 

intent of the parties. III. To be construed, ut res magis valeat t. Raym. 164. 
quampereaL IV. When no time is limited for its performance, 
it must be done within a reasonable time. 

13. There are some words which, when used in particular impliedcove- 
contracts, will create a covenant. Thus the words grant or de- 4 Rep. 8O6. 
mise, in a lease for years, create a covenant in law, for quiet en- ^ ^P* ^^ *• 
joyment of the lands demised, during the term ; so that if the 

lessee be evicted by the lessor, or by any other person claiming 

a lawful title to the land, he may bring an action thereupon. So 

if a lease for years be made, reserving or yielding and paying a Giles e. Hooper, 

certain rent, these words will create a covenant for payment of 

the rent 

14. Lord Mansfield has observed, that the distinction between 3Bnn.R.l639. 
implied covenants, by operation of law, and express covenants, 

is, that express covenants are taken more strictly; for a man may, 
without con8ideration,enter into an express covenant, under hand 
and seal. 

15. [But the implied covenant upon the words " granted and 
demised," in a lease for years, determines with the estate and 
interest of the lessor. 

VOL. IV. B B 
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16. Thus where tenant for life, remainder over, by indenture 
demised to the lessee, his executors, &c. for the term of 15 years^ 
without any express covenant for quiet enjoyment, and the lessee 
was evicted by the remainder-man after the death of the tenant 
for life, but before the expiration of the 16 years; the Court of 
C. B. held, that the lessee could not maintain covenant agunst 
the executor of the tenant for life.] 

17. An express covenant will qualify the generality of an im- 
plied covenant, and restrain it so as that it shall not extend fur- 
ther than the express covenant. 

18. A person made a lease of a house by the words demise^ 
grant, &c. and the lessor covenanted that the lessee should enjoy 
the house during the term, without eviction by the lessor, or any 
claiming under him. The lessee was evicted by a person who 
did not claim under the lessor. It was held by Popbam, Ch. 
Just, and all the other Judges, that the express covenant qua- 
lified the generality of the covenant in law, and restrained it by 
the mutual consent of both parties, that it should not extend 
further than the express covenant. 

19. Where several persons enter into a covenant, they may 
either bind themselves alU^ether, or else they may only bind 
each of themselves severally; from which arises a distinction 
between joint and several covenants: and a covenant of this 
kind may also be both joint and several. 

20. Where a person covenants with two or more, and with 
each of them ; if each of the covenantees takes a several interest 
or estate, the covenant is several ; but if the covenantees take a 
joint interest in the subject matter of the covenant, it is a joint 
covenant As if a man by an indenture demises to A. Black 
Acre, to B. White Acre, and to C. Green Acre, and covenants 
with them and every of them, that he is lawful owner of all the 
said acres ; in that case, as the interests are several and distinct, 
the words '' every of them," will make the covenant several. 
But if the three acres had been demised to them jointly, then 
the words, every of them, would have been void. For a man by 
his covenant (unless in respect of several interests), cannot make 
it first joint, and then several, by means of the words, every of 
them. Because, although several persons may bind themselves, 
and every of them, and so the obligation shall be joint or several, 
at the election of the obligee ; yet a man cannot bind himself to 
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three and to each of them, to make it joint or several at the elec- 
tion of several persons, for one and the same cause ; for the Eccieston v. 
Court would be in doubt for which of them to give judgment; 5^*^**nT'i63. 
also the covenantor would be several times charQ:ed with one and Johnson v. 

^ Wilson, 

the same thing : and therefore the words, and every of them, wdies, 248. 
are in such case of no effect, and do not sever the joint cause of 
action. 

21. If two lessees covenant jointly and severally, at the be- 
^nning of a lease, these words will extend to all their subsequent 
covenants ; notwithstanding the intervention of covenants on the 
part of the lessor. 

22. In a lease of coal mines, made by the Duke of Northum- Northumber- 
berland to 6. Errington and John Ward, there was a string of ton,5%erm 
covenants introduced by these words — " And the said G. Er- ^P' ^^' 
rington and J. Ward for themselves jointly and severally, and for 

their several and respective heirs/' Sec. ; and then came a proviso 

in these words : — '* And it was thereby declared by and between 

the said parties, and the said Duke did thereby covenant, that it 

should be lawful for the lessees to sell a certain quantity of a 

particular sort of coals, they, the said 6. Errington and J.Ward, 

pajnng And accounting to the Duke for the same." An action 

was brought by the Duke against the executors of 6. Errington, 

upon these words; and the question was, whether they amounted 

to a several covenant. It was determined, that the general words 

at the beginning of the covenants by the lessees, " jointly Anderson ». 

and severally, in manner following," extended to all their 1 East, 497. 

subsequent covenants, which were, therefore, all joint and 

several. 

23. Covenants are divided into real and personal. Covenants Covenants real. 
real are those which have for their object something annexed to, q jenk.241. 
or inherent in, or connected with land, or other real property. 

Thus where three coparceners purchased land in fee, and cove- 
nanted that the survivors should convey to the heirs of such as 
dhould die first ; this was resolved to be a covenant real. 

24. It was held in Spencer's case, that when a covenant ex- 5 Rep. 16. 
tends to a thing in esse, parcel of the demise ; the thing to be 

done by force of the covenant is quadammodo annexed and ap- 
purtenant to the thing demised. But when the covenant ex- 
tends to a thing which is not in being at the time of the demise 

B b2 
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made, it cannot be appurtenant or annexed to the thing which 
hath no being. But if a lessee covenants to repair the houses 
demised to him, during the term ; that is parcel of the contract, 
and extends to the support of the thing demised, and therefore is 
quodammodo annexed to the houses. 

25. A. granted a watercourse to B. and his heirs, through. 
Black Acre and White Acre; and covenanted for himself hi& 
heirs and assigns, to cleanse the same ; and that fines and re- 
coveries levied, &c. of the said grounds should be and enure to 
confirm, &c. Afterwards a recovery was had, and a deed exe- 
cuted, declaring the uses as aforesaid. The Court held, that this 
was a covenant real, and made good by the recovery. 

26. A. tenant in fee simple granted a rent-charge out of lands, 
and covenanted for himself and his heirs to pay it without de- 
duction. Lord Raymond held, that this was a personal cove- 
nant : but the three other Judges held that this was a covenant 
real, being in the nature of a grant ; or at least a declaration 
going along with the grant, showing in what manner the thing 
granted should be taken. 

27. The essential difference between a real and a personal 
covenant is that a real covenant runs with the land, and extends 
to all who claim the land under the grantee, for it descends to 
the heir, and is also transferred to a purchaser. Therefore 
where a covenant real is entered into by a grantee or lessee, it 
will not only bind such grantee or lessee, but also his assignee; 
and the grantor or lessor, or his heir, may at any time bring zxk 
action on such covenant. 

28. Thus, where in a lease for years the lessee covenanted 
with the lessor, his executors, and administrators, to repair, 
and leave in repair at the end of the term ; in an action of cove- 
nant brought by the heir, it was objected that it lay not for him ; 
but it was answered, that it was a covenant running with the 
land, and should go to the heir, though not named: and it ap* 
peared that it was intended to continue after the death of the 
lessor, his executor being named. 

29. But where the lessor was only tenant for life, it was held, 
that his heir was not entitled to the benefit of covenants made 
with the lessor; because the lease determined by his death. 

30. As the assignees of grantees or lessees are bound by all 
covenants real, annexed to the estate granted or leased, and 
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which run with the land ; so are they entitled to the benefit of 
all such covenants as are entered into by the grantors or lessors ; 
and may maintain an action on them. 

31. Thus, in Spencer's case it was resolved, that if a pei-son 6 Rep. 17 1. 
•made a lease for years, by the words grant or demise, which 

create a covenant for quiet enjoyment ; and the assignee of the 
lessee was evicted, he should have a writ of covenant. For it was 
but reasonable that he should have such benefit of the demise* 
as the original lessee might have had ; and the lessor had no other 
prejudice than that to which his special contract with the 
original lessee bound him. 

32. By the statute 32 Hen. 8. c. 34. s. 2. it is enacted, that 
all feoffees and grantees of any lordships or hereditaments, 
for years, life, or lives, shall have the like action and remedy 
against all persons having reversions of such lordships or here- 
ditaments, for any covenants contained in their leases, as they Vid. Tit 13. 
might have had against the lessors or gmntors, their heirs or ' * ' ' 
successors. 

33. A court of equity will give its assistance to an assignee, 
against all persons claiming under the grantor of an estate, to 
procure for him the benefit of the covenants contained in the 
original grant, and which run with the thing granted. 

34. Thus in the case of Holmes v. Buckley, the watercourse Ante, 8.25. 
by mesne assignments came to the plaintiff; and Black Acre 

and White Acre to the defendant, who built on the same, and 
much heightened the ground that lay over the watercourse, by 
which it became more chargeable and inconvenient to repair ; 
and, as it was alleged, and in part proved, the building had 
much obstructed the watercourse. So the bill was for esta- 
blishing the enjoyment of the watercourse ; and that the de- 
fendant, and all claiming under him, might from time to time 
cleanse the same, according to the covenant. It was objected, 
that the covenant being personal, was not at all strengthened by 
the recovery ; and that the plaintiff, and all those under whom 
he claimed, being sensible of it, had for forty years cleansed the 
same at their own charge. The Court was of opinion, thait this 
Jbeinga covenant which ran with the land, was made good by 
the recovery ; and though the plaintiff had cleansed the same 
at his own charge, whilst it was easy to be done $ yet since the Jourdaio v. 
right was plain upon the deed, and the cleansing made charge^ ^ Aid.'266. 
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able by the building, it was reasonable the defendant ebould do 
it ; and decreed accordingly. 

35. Ify however, the tenant be not assignee of the whole tenn, 
he is then in fact only an under-tenant, and is not liable to an 
action for the breach of any of the covenants contained in the 
original lease. 

36. An action of covenant was brought for rent in mrear, 
against the defendant, as assignee to one Saunders. On the 
trial it appeared that the defendant was in the possession of the 
premises during the time when the rent in arrear became due ; 
but that by the deed under which he held, they were conveyed 
to him by Saunders for a day or two less than the original term. 
For the plaintiff it was contended that the covenant for rent, 
being one of those which runs with the land, every person who 
took under the original lease, was liable to it. To this purpose 
the defendant, although he had not strictly taken the whole of 
the lessee's interest, in point of duration, was to be considered 
as his assignee. A devisee, an executor, an assignee under the 
bankrupt laws, or one who purchased a term from the sheriff 
under an execution, were assignees in law, to the effect of being 
liable to covenants for rent, 8cc. ; although the transfer to them 
did not amount to a forfeiture, under a covenant not to assign. 
The landlord was entitled to look for the rent to the person in 
possession, and ought not to be driven to the necessity of finding 
out the original lessee, and bringing his action against him. 

On the other side it was insisted, that there was not a better 
known distinction in the law than that between an assig^nee and 
an under-tenant. Only assignees of the whole term, whethtf 
by actual assignment, or by devise, sale under execution, &c., 
are liable to the covenants for rent, 8cc. ; for if there was a re- 
version of a day reserved by the immediate lessor, there was no 
privity between the under-tenant and the first lessor. 

Lord Mansfield said, this was an action of covenant by a les- 
sor against an under-lessee ; and the single question was, whether 
the action could be maintained against him, as being substan- 
tially an assignee. For some time the Court had great doubts; 
they had bestowed a great deal of consideration on the subject* 
and looked fully into the books ; and it was clearly settled, and 
was agreeable to the text of Littleton, that the action could QOt 
be maintained, unless against an assignee of the whole term* 
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37. It was determined in a subsequent case, that where the 
whole of a term is assigned, and no reversion is left in the 
assignor, though the rent be reserved to the original lessee, and 
not to the lessor, the assignee will be entitled to the benefit of 
the covenants contained in the original lease. 

38. An action of covenant was brought by the plaintiff, an Palmer v. 
assignee of a term, against the defendant^ as assignee of the les- Doug. 186 n. 
sor, for not providing proper timber for repairs. It was object- 
ed, that when the original lessee assigned over the term, the rent 

was reserved to such lessee, and not to the lessor ; and that the 
covenants in the assignment made by the original lessee, were 
not the same with those in the original lease. On the other side 
it was contended, that wherever the whole interest is conveyed, 
it is an assignment ; and that in such a case the assignee stood 
exactly in the place of the lessee, and was entitled to the benefit 
of all the covenants inserted on the part of the lessor. 

The Court was of that opinion, and gave judgment accord- 
ingly. 

39. Althoufifh assie^nees are liable to all the covenants that The assignor 
run with the land, yet that circumstance will not discharge the ' ^ ^ 
assignors, where they are the lessees, from an action on those 
covenants. 

40. An action of covenant was brought by the lessor of a Barnard v, 
house, against the lessee, for not repairing it, after warning cro. Ja/dOd. 
given. The defendant pleaded, that long before the warning, he 

had assigned over his term to J. S., from whom the plaintiff 
afterwards received rent. It was determined that the action it. R. 94. 98. 
against the lessee was maintainable, notwithstanding the assign- 
ment, and acceptance of rent. 

41. It has been shown that covenants real descend to the The grantees of 
heirs of the grantors, who may at any time bring an action upon SieTtotfir' 
them, though not named, as in the case of Lougher v. Williams. ^^^^ of core- 
But no stranger could take advantage of a covenant of this Ante, s. 28. 
kind ; so that the grantees of reversions could not enforce the 
performance of any covenants, contained in leases made by the 

persons under whom tbey derived. To remedy this the statute 

32 Hen. 8. o. 34. was made, which has been already stated ; and Tit. 13. c. 2. 

which extends to covenants, as well as to conditions ; it being ' ' 

thereby enacted, that the grantees and assignees of reversions 

shall have such like and the same advants^s, by action only. 
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for not performing the covenants contained in the said leases, as 
the lessors or grantors themselves, or their heirs or successors^ 
might have had. 

42. The general resolutions made on the constructicSn of this 
statute having been already stated, it will be sufficient to observe 
here that this act extends only to covenants which concern the 
thing demised, and not to collateral covenants. For the intent 
of the statute was not to transfer any privity of contract, but to 
annex the covenants, concerning the lands demised, to the rever- 
sion ; so that they might pass as incident, and annexed to such 
reversion. 

43. In a modem case it was resolved by the Court of King's 
Bench, and affirmed in the Exchequer Chamber, that if a mort* 
gagor and mortgagee make a lease, in which the covenants for 
the rent and repairs are only with the mortgagor and his assigns, 
the assignee of the mortgagee cannot maintain an action for the 
breach of these covenants ; because they are collateral to his 
grantor's interest in the land ; and therefore do not run with it. 
And Mr. Serjeant Shepherd, in arguing this case, stated that 
there were three relations at common law, which might exist be- 
tween a lessor and lessee, and their respective assignees. First, 
privity of contract ; which was created by the contract itself, and 
subsisted for ever between the lessor and lessee. Secondly, pri- 
vity of estate ; which subsisted between the lessee or his assignee, 
in possession of the estate, and the assignee of the reversioner. 
And thirdly, privity of contract and estate; which existed where 
both the term and reversion remained in the original covenan- 
tors. The statute 32 Hen. 8. seemed to have created a fourth 
relation ; a privity of contract in respect to the estate, as between 
the assignees of the reversion, and the lessees, or their assignees. 
The statute annexed or rather created a privity of contract be- 
tween those who have privity of estate ; and when the one fails, 
the other fails with it. 

44. Covenants are again divided into general and specific. A 
covenant to settle lands of a certain value, is a general covenant 
which does not bind any particular lands of the covenantor; but 
a covenant to settle particular lands is a specific covenant, and 
a lien on those lands. 

45. A person owed debts by bond and by simple contract, and 
upon his marriage had covenanted to settle his lands in Rumney 
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Marsh, and also lands that should be of the value of 60/. per 
annum, upon his wife for life. After which he made a will, 
thereby charging all his real and personal estate with the pay- 
ment of his debts, and died. 

On a bill brought by the creditors for the satisfaction of their 
several debts. Lord Parker said — '' With regard to the lands in 
Rumney Marsh, the marriage articles being a specific lien on 
them, made the covenantor, as to them, but a trustee ; and 
therefore, during the life of the wife, they are not to be affected 
by any of the bond debts. But the covenant for settling lands 
of the value of 60/. per annum on the wife, does not specifically 
^ind any lands. Wherefore, as touching that, the wife must 
come in only as a specialty creditor." 

46. In all ancient feoffments, the feoffor entered into a general Usual coYenanu 
warranty for the title. But warranties of this kind have been 

long disused, and a set of covenants for securing the title have 
been substituted in their stead ; which are now generally inserted 
in all conveyances, as being in some respects more beneficial to the 
grantees, and affording a more easy remedy, in case of a defect 
in the title, than could be obtained under the ancient warranty. 

47. By the first of these the grantor covenants for himself, his That the grantor 
heirs, executors, and administrators, with the grantee, his heirs, &c. 

and assigns, that he the grantor is lawfully seised in fee simple 
of the premises conveyed. And by the second that he has good 
right, and full power to convey the same. 

48. It appears to have been formerly doubted whether these Treochard v. 
clauses constituted two several covenants, or only one. But the winch. 9i. 
better opinion appears to be, that they constitute two several sid. R«p. 328! 
and independent covenants ; for although if the vendor be seised 

in fee, he has power to convey ; yet the converse of this proposi- 
tion does not hold, for a person may have power to convey, 
though not seised in fee. Thus where a tenant in tail conveys 
to a person to make him • tenant to the prtecipe, in order that a 
common recovery may be suffered to the use of a purchaser in 
fee ; or where a person conveys under a power, the covenant is, 
that the grantor has good right to convey, and the first cove- 
nant is omitted. 

49. A person covenanted that he was seised of Black Acre in Gray v. Briscoe, 
fee simple, whereas, in truth, it was copyhold in fee. The Court ^' 

held it was a breach of covenant, and the jury should give da- 
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mages, in their cooscieDces, according to the rate at which the 
country valued fee umple land more than copyhold. 
Naih V. AstoD, fiQ. Two men and their wives joined in a grant of their wives' 

lands, being parceners ; and covenanted that they and their 
wives had good right to convey the lands. It was affirmed 
for breach, that one of the women was under age, and died ; 
and that the right of the lands descended to her son, an infant ; 
and so the estate of a moiety was devested out of the plaintiff. 
This was held to be a breach of the covenant. 
For quiet enjoy- 5}. Qy the third of these covenants, the grantor formerly 

covenanted that the grantee, his heirs and assigns, should enjoy 
the premises granted, without the eviction or disturbance of the 
grantor or his heirs, or of any other person whatever. And it 
was held that this extended to all evictions whatever. Thus it 
Moontfordv. wss rcsolvcd in 16 & 16 Eliz., that where a person made a leaat 
3 Dy tf['32S a. for a term of years, and covenanted that the lessee should enjoy 

the premises during the term, without the eviction or interrup- 
tion of any person : this extended to a tortious eviction. 
Vaugii. 122. 62. This doctrine has, however, been long since exploded; 

178 11^0! a.' and it has been settled that the law will never adjudge a person 
181 a. n. 10. iQ covenant against the wrongful acts of strangers, unless his 

covenant is express to that purpose ; for the law itself defends 
every one against wrong. And therefore, though a person should 
covenant in the most general terms, for the title to lands, yet 
such covenant will not be held to extend to tortious entries ; for 
if a purchaser is tortiously ^evicted or disturbed, he has his 
remedy at law ; and if he is legally evicted, he has his action 
on the covenant. Whereas, if general covenants for a tide 
should be construed to extend to tortious evictions^ a way might 
be opened-for secret practices and combinations, between a pui^ 
chaser and strangers; that the purchasers might recover da* 
mages from the covenantors. And this coostractioft has been 
confirmed in the following modem case. 
Dadity v. 53. A persou conveyed certain lands in the province of New 

3 Teim'R. 684. York, in America, to a purchaser, in consideration of 1200£.; 

and covenanted that the purchaser should enjoy the lands with- 
out the let, trouble, hindrance, S&c. of the vendor or his heirs, 
and of every other person or persons whomsoever. The States 
of America seized the lands, for an act done previous to the 
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conTeyance. An acUoa was brought in the Court of King's 
Bench, at Westminster, on this corenant ; and upon a demurrer nfou^ ^^ King, 
the Court was of opinion that the action did not lie ; for even a ^ ^* ®^^' ^** 
warranty, which was eonceived in terms more general than this 
covenant, had been restrained to lawful interruptions. 

54. But where the covenant is to save the purchaser harm- 
less from all acts of a particular person, there the vendor is 
bound to defend the purchaser against the entry of that person, 
whether by title or not. 

65. Thus, where a lessor covenanted to save harmless the Foster v.Mape$» 

Cxo £lix 212 

lessee concerning the premises, and the profit thereof to be re- 
ceived, against J. D., parson of S. ; afterwards the lessee was 
ejected by J. D. without title ; the covenant was held to be 
broken* 

66. So where the covenant is against all claims to a particular 
right, it will extend to tortious, as well as to legal claims. 

57. The defendant leased to the plaintiff a farm called Dale, chaDiain v. 
and there being a pretence of a right of common set up to two iq M(^!^84. 
closes, comprehended in the lease, the lessor covenanted mth 

the lessee, that he should quietly enjoy the said two doses, 
against all claiming or pretending to claim any right in them. 
Upon this covenant the lessee brought his action, and assigned 
his breach, that such a one having or pret^iding to have a 
claim, time out of mind, did enter upon the said closes. To 
this the defendant demurred ; and it was insisted by his counsel, 
that the covenant only extended to legale not tortious claims ; 
and therefore that the plaintiff should have set forth, that the 
claim of him who disturbed him was a legal one. But the Court 
was of opinion that the words of the covenant did extend to all 
interruptions whatsoever, and so was the plain intent and mean* 
ing of the parties ; for if it was to extend to legal claims only, 
then would the tenant be put undw the hardship of trying the 
right for the landlord : which was the very thing the tenant 
plainly designed to prevent by the covenant. Judgment for the 
plaintiff. 

58. Where lands are conveyed to particular uses, instead 
of a covenant for quiet enjoyment, the words usually inserted 
are, that the estates conveyed shall be and remain to the uses 
thereby declared, without any eviction, &c. 
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Free from in- 69. By the fourth of these coyenants the lands are declared 

Bro. Ab. Grant, to be free from all incumbrances. And in 1 7 Edw. IV. it was 
167! ^^^' held, that if a person covenanted with another, to acquit him 

of all charges issuing out of the land, and after, by Parliament, 
the tenth part of the value, out of the issues of all lands, was 
given to the King, the covenant should not extend to this. But 
if Parliament had given the tenth part exituum terra, the cove- 
nant would have extended to this, as well as to rents, commons, 
and such like things, wherewith the land is charged. 
Hammond v. gQ^ j^ ^^ action of debt upon a bond, where the condition 

Com. Rep. 180. was, that the defendant should keep harmless the plaintiff from 

all jointures, dowers, annuities, damages, claims, and all other 
incumbrances ; and should perform a covenant contained in a 
certain indenture, whereby the defendant conveyed to the plain- 
tiff and his heirs a messuage and lands, &c., and by the same 
deed covenanted, that the plaintiff shsuld have, use, possess, 
and enjoy the premises aforesaid, quietly and peaceably, with- 
out any impediment from the defendant, his heirs or assigns, or 
any other person ; and that clearly acquitted and exonerated of 
and from all former and other grants. See, rents, rent-charges, 
arrears of tent, statutes, charges, and incumbrances whatsoever. 
The plaintiff assigned for breach that the tenements were 
charged and chargeable with a rent of 1 h. 6d, to be paid to 
the lord of the manor of W., of whom the said tenements were 
|ield, under the said rent and other services. The defendant by 
bis rejoinder said that the rent of 11 5. 6d, aforesaid was payable 
to the lord of that manor, as a quit rent, incident to the tenure 
of those lands; and that the plaintiff was not molested for any 
arrears of that rent, payable before the making of the indenture 
aforesaid. The plaintiff maintained his replication, and the de- 
fendant his rejoinder; and upon this there was a demurrer; 
and the question was, if this covenant was broken. And it was 
resolved by the whole Court, without any difficulty, that it was. 
For the defendant had expressly covenanted with the plaintiff 
upon his purchase, that he should have the land discharged of 
all rents ; and therefore they ought to be discharged of this rent, 
as well as of all others ; for a quit rent is a rent ; and judgment 
was given for the plaintiff. 
For further 61. By the fifth of these covenants, the grantor binds him- 

assurance. •' , . ' o 

self and his heirs to make all such further assurances of the 
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lands, as shall be lawfully and reasonably required by the grantee 
or his heirsy or their counsel. 

62. It was resolved in 35 £liz., that if a man bargains and TioteweVs case, 
sells lands in fee, and covenants to make further assurance, as 

the counsel of the bargainee shall advise ; the bargainee him- 
self, though he be learned in the law, cannot devise the assu* 
ranee, but some of his counsel must devise it. 

63. It was resolved in 29 & 30 Eliz., that where a person was Higginbottom's 
bound to make such assurance in the law as the counsel of the 5 r^. 19 b. 
obligee, upon request made, should advise ; and after J. S. was 

of counsel with the obligiee, and gave his advice to the obligee, 
that the obligor should make a certain assurance ; and the ob» 
ligee gave notice to the obligor of the said advice^ and required 
him to perform it: he ought to perform it, otherwise the 
condition is broken. For it was more convenient that the 
counsellor should give his advice to the obligee, than to the 
obligor. 

64. Where a man is bound to make such assurance as A. or Touch. 167. 
his heirs, or their counsel, shall devise ; A. or his heirs must Heron v. 
take care that in time they have an assurance reasonably drawn, Raym. 750. * 
and ready to be sealed, and to tender it to him, that is, to seal it ; 

for till then, there can be no breach of covenant. 

65. There is a clause in the register acts, 6 Ann. c. 35. s. 30. infn^c. 29. 

« 

and 8 Geo. 2. c. 6. s. 35., by which deeds of bargain and sale of 
lands lying in the east and north ridings of Yorkshire may be 
enrolled there. And that the words grant, bargain, and sell, in 
such deeds, shall operate as covenants for the title. 

66. Covenants for the title are real, and pass to the heirs of These oovenanta 

run with the 

the purchaser, and also to all persons claimmg under him, who land. 
may maintain actions upon them against the vendor or his heirs, 
and also against his executors or administrators. [And by the 
Stat. 1 Will. 4. c. 47., against his devisees in the same manner ». 7. a. 
as against the heirs.] Nor is it material whether the purchasers 
acquire their estates by common law conveyances, or by those 
derived from the statute of uses. 

67. The defendant by indenture enfeoffed J. S. of certain Middlemorev. 
lands, and covenanted for himself and his heirs, with the feoffee, cro. Car. 503. 
his heirs and assigns, to make further assurance upon request, 

which lands J. S. conveyed to the plantiff, who brought an ac- 
tion on the covenant, because the defendant did not levy a fine 
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upoD tke plaintiflTs reqaeat All the Court agreed tliat the oo- 
Tenant went with the land ; and that the assignee, at the com* 
mon law, or at least by the statute, should have the benefit 
thereof* 

68. Rachel Boyes, and her sod conveyed a copyhold estate to 
a mortg^ee, by lease and release, and eovenmted for farther as- 
surance. The son died ; and the mortgagee filed his bill agaanst 
the customary heir of the son, who was an infant ; praying 
that he might be decreed to surreadsr the estate to the 
l^ntifiT. 

The Master of the Rofls (Sir R. P. Ardeo) said he was deariy 
of opinion, that thb covenant was a contract for a viduidile con- 
sideration, affecting the land, and would aflfect the heir. And 
by the decree it was dedared, that the covenant in the mortgage 
deed bound the land descended to the defendant 

69. Covenants entered into by a purchaser with the vendor, 
respecting the land, or any thing issuing out of, or annexed to 
the land, will also run with it, and charge the heirs; and also 
the assignees of the purchaser, providied there is a privity of es- 
tate between them. But although there be a privity of estate at 
the time of the covenant, yet if a subsequent purchaser does not 
take the estate of the original purchaser, he will not be bound by 
the covenant ; because there is no privity between him and the 
original vendor. 

70. Covenants for the title to lands have long ceased to be ge- 
neral, and are now usually restrained and qualified according to 
the nature of the vendor's title ; sometimes to the acts of the 
vendor himself, sometimes to those of himself and his immediate 
ancestors. And although where covenants are several, and of 
distinct natures, restrictive words annexed to one of them, will 
not be applied to the others ; yet where all the covenants have 
the same object, and restrictive words are annexed to the firat of 
them, those words will be considered as extending to all the 
others. 

71. In an action of covenant, the plaintiff declared on a feoff- 
ment of lands, whermn the defendant's testator covenanted, 
I. That notwitlistanding any thing by him done, he was seised 
in fee. Sec. without any condition, 8ic.; II. That he had fail 
power to sell ; III. That the lands were clear of all incumbrances 
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by him or his father ; and, IV. That the feoffee should enjoy 
against all persons claiming under him, his father and grand- 
father ; and assigned the breach, that the testator had no power 
to sell. Upon demurrer it was agreed, that these were distinct 
covenants ; and three Judges, against North, Chief Justice, held, 
that when, by the first, he only covenanted against his own acts, 
it could never be intended that immediately, by another cove- 
nant of the same effect, he would covenant against the whole 
world. 

72. In a conveyance of an estate in fee, the vendor, after war- Browning v. 
ranting the lands to the vendee and his heirs, against himself 2Bo6^Pul.i3. 
and his heirs, covenanted that notwithstanding any act done by 

him to the contrary, he was seised in fee. Sic. ; and that he had 
good right, full power, and lawful authority to convey and as- Nindv. 
sure the same to the vendee, and his heirs and assigns, in mai^ iBrodAB.3i9. 
ner aforesaid. The vendee was evicted by a person claiming Foordv. 
under a title paramount to that of the vendor. An action of co- 2 Moore, 692. 
▼enant was brought by the vendee against the representatives of 
the vendor ; and it was contended upon his part, that the woidi 
good right, full power. See. extended to all persons whatever, 
and consequently, that the vendee was entitled to recover his 
purchase money. But the Court held, that these words were 
either a part of the special covenants ; or if not, that they were 
qualified by all the other special covenants, which restrained the 
covenants to the acts of the vendor and his heirs, and those 
claiming under him. 

73. In a conveyance of lands made in 1783, the releasors co- Howell v. 
Tenanted, that for and notwithstanding any act, &c. by them or ii Eut, 633. 
any or either of them done to the contrary, they had good right 

to convey ; and also that they, or some or one of them> for and 
notwithstanding any such matter or thing as aforesaid, had good 
right and full power to grant, &c. ; and likewise that the re* 
leasee should peaceably and quietly enter, hold^ and enjoy the 
premises granted, without the lavirful let or disturbance of the 
releasors or their heirs or assigns, or for or by any other person 
or persons whatsoever; and that the releasee should be kept 
harmless and indemnified by the releasors, and their heirs, 
against all other titles, charges, 8lc. save and except the chief 
rent issuing and payable out of the premises to the lord of 
the fee. 
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The Court of King's Bench held that the generality of the 
covenant for quiet enjoyment against the releasors and their 
heirs, and any other person or persons whatever, was not re- 
strained by the qualified covenants for good title and right to 
convey, for and notwithstanding any act done by the releasors to 
the contrary. 

74. With respect to the restrictions annexed to the usual co- 
venants for the title in modem conveyances, Mr. Feame says — 
'' Regularly a vendor who purchases lands himself, with proper 
covenants from those who convey to him, cannot reasonably be 
required to covenant further than against himself and those 
claiming under him. This is a practice founded in reason, 
where the vendee obtains the full benefit of all the covenants in 
the conveyance to the vendor, to the same extent as his vendor 
had them, by obtaining the possession of the deeds containing 
those covenants. When the vendor has parted with his means 
of claim or remedy against his grantor, for breach of his cove- 
nants, and transferred them to the purchaser by delivery of the 
deeds, and such vendee comes into the vendor's place in that 
respect, by the acquisition of such deeds ; it would be unreason- 
able that the vendor should make himself liable for any such 
breach. He, by departing with the means of remedy or com- 
pensation, must be understood to have dischai^ed himself from, 
and the vendee, by accepting those means, to have taken upon 
himself the peril or risk of such breach, and the duty of enforc- 
ing its remedy or compensation." 

75. There are some exceptions to this rule ; for where the title 
deeds are not delivered up to the vendee, the covenants should 
extend to the acts of the person from whom the vendor purchased 
the estate. Thus Mr. Feame, in the opinion, of which a part has 
been already transcribed, proceeds in these words : — ^* But this 
principle, I think, does not apply to those cases where theyendor 
does not depart with, nor the vendee acquire, the deed containing 
the covenants for the title against the acts of such grantors : 
whilst the vendor retains in his own hands the immediate means 
of indemnity, which he thought proper to require of his grantor, 
it seems but reasonable that he should engage for the like in- 
demnity to his own vendee, and rely upon the indemnity he has 
obtained for his own counter-security. It is not, I think, suffi- 
cient to say that the covenant to produce his purchase deeds will 
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entitle the vendee to the benefit thereof, when produced. Such 
a covenant cannot ensure the production of them, which may 
be prevented by accidents, for which the vendor, in whose cus- 
tody the deeds are, ought to be the sufferer, rather than the ven- 
dee ; who, by not having such possession, could not in any de» 
gree be accessary to the occasion of their loss, or by any means 
or care have prevented it. There seems more reason on the other 
side to say, it is sufficient for the vendor that, when called upon 
by the covenants entered into by him to the vendee, for enjoy- 
ment. Sec. he has his remedy over to the same extent, upon his 
grantors ; of which, as he retains the means in his custody, he 
is bound to look to the preservation of those means, and liable 
to the resort to, and due enforcement of them, and to bear the 
consequence of their loss/' (a) 

76. It would be impossible to lay down such a general rule 
on this subject, as would be applicable to the variety of cases 
that may occur in practice : but it follows, from the principles 
stated by Mr. Feame, that where the vendor makes his tide by 
descent, and his ancestors have been in possession of the estate 
for upwards of 60 years, he ought to covenant, not only against 
his own acts (which every vendor is bound to do), but also against 
the acts of all his ancestors. Where the estate has been pur- 
chased by an ancestor of the vendor within 60 years, who ob- 
tained proper covenants for the title from the person of whom he 
purchased, the vendor (giving up the title deeds) is only bound 
to covenant against the acts of such purchasing ancestor, and of 
those intermediate ancestors through whom the estate has been 
transmitted to him. And where the vendor has himself pur- 
chased the estate, and has obtained proper covenants for the title, 
he is only bound (giving up the title deeds) to covenant against 
his own acts; for in each of those cases the purchaser will, by 
the possession of the title deeds, have a regular series of covenants 
to protect his title, up to that period when the statutes of limita 
tions will secure him against all claims whatever. 

77. Where the vendor derives his title under a will, or a vo- Lo^d ». 
luntary conveyance, without any covenants for the title, he is infra. 

(a) [Upon the above opinion of Mr. Fearne, Sir Edwaid Sagden observes, "This V. &P*452. 
however, is a distinction never attended to in practice : if a vendor is entitled to retain ^* ^' *' ^' 
the deeds, he enters into the usual covenant for their production, but never enters into 
niore ezteDsive covcntnts for the title on account of the retention of the deeds.] 
VOL. IV. C C 
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bound to covenant against the acts of the devisor or grantor. 
And where an estate is sold by persons who have no beneficial 
interest, such as trustees, or assignees of a bankrupt, they are 
only bound to covenant, that they have done no act to incumber 
the estate. But where there is a defect in the title, a purchaser 
has a right to covenants against all persons, claiming a lawful 
title to the estate. And where a purchaser consents to take a 
defective title, relying for his security on the vendor's covenant, 
this should be particularly mentioned to be the agreement of the 
parties : for otherwise, as the defect was known, itmight be con- 
tended that the covenants for the title should not extend to war- 
rant it against such particular defect. 

78. With respect to the persons who are held to claim under 
or through the vendor, or any of those against whose acts the 
vendor covenants, or by their default; it was resolved in 20 Jac 1 . 
that if a person purchased lands to himself and his wife, and to 
his heirs in fee, and then made a lease for years of them to J. S. 
and covenanted that the lessee should quietly hold and enjoy the 
premises, without the let of the lessor, his heirs, or assigns, or of 
any other person, by or through his or their means, title, or pro- 
curement ; and after the lessor dies, and his wife enters and dis- 
turbs the lessee, the covenant is broken ; for her claim is by 
means of her husband. 

79. In this case Mr. Justice Doddridge said, if a tenant in 
tail, to whom the estate tail was made, created an estate, and 
covenanted as before, and the issue ousted the covenantee, the 
covenant was broken ; because being his purchase, the descent 
to his issue was by his means, though not by his title. But if 
the issue made an estate, and covenanted in the same manner, 
and the issue of the issue entered, it was not broken, because 
they were in not by his means, but by descent. So if there was 
a lessee for life, with a remainder over, and the lessee made an 
estate, and covenant, and died, and the person in remainder en- 
tered, the covenant was not broken, because he was in by the 
ibofibr, not by the lessee. But if a person enfeoffed another, 
upon condition to be re-enfeoffed for life, with remainder over, 
there it would be otherwise, because by his procurement and 
means. 

80. A person made a lease for life, and covenanted for himself 
and his heirs, that he would save the lessee harmless from any 
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claiming by, from,^r under him. The lessor died, and his wife 
brought a writ of dower against the lessee, and recovered ; the 
lessee brought an action of covenant against the heir. It was 
adjudged against the heir, because the wife claimed under her 
husband, who was the lessor. But if the woman had been mo- 
ther of the lessor, who demanded dower, the action would not 
have lain against the heir; because she did not claim by, from, or 
under the lessor. And so it was adjudged. 

81. A person whose title is derived under a deed of revoca- 
tion, and appointment of new uses, is considered as a person 
claiming by or through the appointor. 

82. Sir John and Lady Astley levied a fine of Lady Astley's Hard v. 
estate, to the use of Sir John for life, remainder over ; with a Doug. 43. 
power to Sir John to make leases, and a joint power of revocation. 

They afterwards revoked the uses, subsequent to the estate for 
life and power of leasing to Sir John Astley, and appointed new 
ones, to Lady Astley for life, with intermediate remainders, re- 
mainder to Lord Tankerville in tail. Sir John Astley afterwards 
made a lease, not warranted by his power ; and covenanted that 
the lessee should enjoy the premises, without any interruption 
from him, or any person or persons claiming or to claim, by, 
from, or under him. When Lord Tankerville's estate came into 
possession, he took advantage of the defect in the lease, and 
evicted the lessee ; who brought his action upon the covenant 
against the executors of Sir John Astley : they pleaded that Lord 
Tankerville, at the time of his entry into the premises, and evict- 
ing the plaintiff, did not claim, nor was entitled to the premises 
by, from, or under Sir John Astley. 

Lord Mansfield said, justice was strongly with the plaintiff: 
that as Sir John Astley was a necessary party to the second de- 
claration of uses, by which the estate was limited to Lord 
Tankerville, his Lordship certainly claimed under him, within 
the meaning of this covenant. That undoubtedly Sir John had 
covenanted against his own acts, and the new limitations were 
created by one of bis cu^ts. Judgment was given for the 
plaintiff. 

83. Where a person conveyed an estate, and covenanted with Howm v. 
the vendee for quiet enjoyment, without any eviction or inter- 3 East, 491. 
ruption by the vendor, or any person claiming under him, or by, 
through, or with, his, their, or any of their acts, means,^default, 

c c 2 
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or procuremeat : and a quit rent was payable out of the lands* 
which became due before the vendor came into possession, bat 
was in arrear at the time of the sale ; it was held to be a breach 
of the covenant. And Lord Ellenborough said, if it were in 
arrear in the vendor's lifetime, it was a consequence of law that 
it was by his default, in respect of the party with whom he cove- 
nanted to leave the estate unincumbered. 
Who art bound §4^ ^\\ persons who convev lands in their own right, and for 

to covenant for ^ ^ •' ^ ° 

the title. a valuable consideration, are bound to enter into the usual cove- 

nants for the title ; and when the practice of conveying or de- 
vising lands to trustees, upon trust to sell, became frequent, it 
was laid down as a rule among conveyancers, that the persons 
entitled to the money to arise from such sale, were bound to 
enter into the usual covenants for the title ; for as they had the 
beneficial interest in the land, they were considered, in equity^ 
as the real owners of it. 

Loyd v.Griffitb, 85. T. Lovd devised certain estates in the Isle of Anglesea, 

3Atk.264. , \.^ i. i_ 

and county of Caernarvon, to trustees ; upon trust, out of the 
rents and profits thereof, or by selling or mortgaging the same, 
to raise such sums as should be sufficient to discharge a mort- 
gage afiecting an estate which the testator had settled by deed 
on Mrs. Hester Webb, as also all his just debts. Upon a bill for 
carrying the trusts of the will into execution, the estates in 
Anglesea and Caernarvon were sold for 27,000/. and a drafl of 
the conveyance was prepared by Mr. Booth, as counsel for the 
purchaser, to which Mrs. Webb was a party, and made to enter 
into the usual covenants for the title. The counsel for the 
grantors, Mr. Weldon, together with Mr. Lane, objected to the 
draft, and gave their opinion that Mrs. Webb was not bound to 
enter into any covenants for the title. The draft was again re- 
ferred to Mr. Booth, who supported his former opinion : and 
contended that where a person devised an estate to trustees, 
upon trust to sell and pay over the money to J. S., and the 
trustees contracted with a purchaser for the sale of the estate ; 
there J. S., the devisee of the money, who had the real beneficial 
interest in the estate, must covenant for the title : and that this 
was every day's practice. The Master, to whom the draft of the 
conveyance was referred, reported, that Mrs. Webb was not 
bound to enter into covenants for the title. 



i 
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Upon exceptions being taken to this report, Lord Hardwicke 
made the following order : — 

" Let the exception be allowed, and let the Master alter the 
draft of the conveyance, by inserting therein proper covenants 
from Mrs. Webb, against her own acts, and the acts of Mr. 
Thomas Lloyd her devisor, as to so much as she would be bene- 
fited by the estate." 

86. In a modern case, where an estate was devised to trustees, Wakeman r. 

Dachess of 

upon trust to sell it for payment of debts, and the interest of the Rutland, 
residue of the money was given to several persons for life, and e BroiPari. 
after their deaths, the principal to go to their children, it was ^** ^^^' 
decreed that the purchaser was not entitled to covenants for the 
title from the persons who took life estates : but still the prac- 
tice of the profession is, to make all those whose shares of the 
purchase money are in any wise considerable join in covenants 
for the title, to the extent of their respective interests. 

87. Where all the money to arise from the sale of an estate is 
to be applied in payment of debts, a purchaser can only require 
a covenant from the trustees or devisees, that they have done no 
act to incumber. And it is the same where a purchase is made 
from the assignees of a bankrupt. 

88. With respect to the remedies which purchasers have Remedies under 

1 , , n 1 1 • 1 » «*T. . *^c** covenants. 

under these covenants, they are of three kmds : I. Where the 
estate is evicted. II. Where it is incumbered. III. Where 
the defect in the title may be supplied by some further act. As 
to the first, where a purchaser is evicted by any person claiming 
under the vendor, or any of those against whose acts the cove- 
nants extend, he may maintain an action at law for the restora- 
tion of his money. But if the express covenants be not broken 
he cannot get back his money. 

89. An administrator having found, amons^ the papers of the Brecv.Holbech, 

^ ,rt/^/^7 . , . 2 Doug. 654. 

deceased, a mortgage for 1200/., assigned it over to a stranger, 
in consideration of the said sum of 1200/. which was paid to 
him ; and in the deed of assignment the administrator cove- ^ 

nanted that neither the deceased, nor himself, had done any act 
to incumber the mortgaged estate. The mortgage deed turned 
out to have been forged ; and after six years had elapsed, the 
assignee brought an action of assumpsit against the adminis- 
trator, for money had and received to the plaintiff's use. The 



390 Title XXXII. Deed. Ch. XXVI. t. 89—92. 

defendaot pleaded the geDeral issue; and the statute of limita- 
tioQS. The plaintiff replied, and stated that the recitals ia the 
iadeDture of asugoment were false, inasmuch as there never 
was any indenture of morts;age, and that by fraud and im- 
position the plaintiff was induced to pay the said sum of \WOL 
To this replication the defendant demurred generally. 

Lord Mansfield. — " The hasis of the whole argument is fraud, 
and the question is, whether fraud is any where asserted in this 
replication. There may be many cases where the assertion of a 
false fact, though unknown to be false to the party making the 
assertion, will he fraudulent; as in the case of Sir Crisp Gas- 
coyne, who insured a life, and affirmed it was as good a life as 
any in England, not knowing whether it was or was not. There 
may be cases too which fraud will take out of the statute of limi- 
tations ; hut here every thing alleged in the replicaUon may be 
true, without any fraud on the part of the defendant, He is ad- 
ministrator with the will annexed, who finds the nior^age deed 
amongst the papera of his testator, without any arrears of in- 
terest, and parts with it bon& Jida, as a marketable commodity. 
If he had discovered the foi^ery, and bad then got rid of the 
deed, as a true security, the case would hare been very different ; 
he did not covenant for the goodness of the title, but only that 
neither he nor the testator had incumbered the estate. It was 
incumbent on the plaintiff to look to the goodness of it." 
CrippacReade, 90. But if the purchaser be evicted before any conveyance to 
JohDMD f.' him is executed, having paid the purchase money, he may re- 
s'bmIX'pdI. cover it back in an action for money had and received ; even 
'^^ though the covenants in the intended conveyance do not extend 

to the title under which the estate was recovered. 
91. A court of equity proceeds, in cases of this kind, upon 
Coop. 309. Die same principle as a court of law. For unless there is 
fraud, in concealing the defect in the title, the court will not 
interfere. 

9'2. William Davy devised certain estates to his son William 
I. for life, remainder to his firat and other sons in tail male, re- 
mainder to Sir Robert Ladbroke and Lyde Browne, their heirs 
and assigns, as tenants in common ; and devised all the residue 
of his real estate to his brother William Pate, his heire and as- 
signs for ever. Sir Robert Ladbroke died in the lifetime of the 
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testator. William Davy, the son, entered on the estates, upon 
the death of his father, and died without issue ; having devised 
his estates to John Minnyer, Robert Pate, and Thomas Butler, 
in trust to sell. William Pate, the residuary devisee in the virill 
of William Davy, the father, devised his reversion expectant on 
the death of William Davy, junior, to Robert Pate in fee. 
Barwell Browne, the heir of Lyde Browne, and Robert Pate, 
(who conceived himself, as residuary legatee in the will of 
William Davy, the father, to be entitled to the moiety devised 
to Sir Robert Ladbroke, and which became lapsed by his death 
in the lifetime of the testator,) sold the estate for a valuable 
consideration to Urmston the plaintiff. The conveyance re- 
cited the will of William Davy the father, the death of Sir 
Robert Ladbroke in the lifetime of the testator, the death of 
William Davy the son without issue ; and that William Pate, 
the residuary devisee in the will of William Davy the father, 
had made his will, reciting, that in case of the death of 
William Davy the son, without issue, he would become entitled 
to the moiety of the estate devised to Sir Robert Ladbroke, and 
had, by his said will, given the reversion of his said moiety to 
his son (the defendant) in fee. And there was inserted in it a 
covenant, that notwithstanding any act done by the defendant 
or his ancestors, or any person claiming under him or them, he 
was seised in fee of the premises. The purchaser afterwards 
discovering that Robert Pate had no title to the moiety conveyed 
to him, it having descended to William Davy the son, as heir to 
his father, and belonging to his devisees, filed a bill in Chancery 
against Pate, praying that his purchase-money might be re- 
stored to him. The defendant demurred to the bill for want of 3Ves. Jun.235 
equity ; and the demurrer was allowed. 

93. Where any fraud or concealment is practised by the ven- 
dor, by which the estate is evicted, though by a person not 
claiming under the vendor, or any of those against whose acts 
the covenants for the title extend, the purchaser may bring an 
action on the case, in the nature of an action of deceit against 
him : but a bill in Chancery will in most cases be found a more 
effectual remedy ; as it will lead to a better discovery of the 
concealment, and all the circumstances attending it; and may 
in some cases enable the Court to create a trust in favour of the 
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injured purchaser. And where the Court cannot satisfy itself of 
the fact, an issue will be directed to try whether the vendor did 
know of the incumbrance, at the time of the sale. 

94. With respect to incumbrances, if they are discovered 
after the execution of the conveyance, the purchaser has the 
same remedies as in cases of eviction. 

95. With respect to defects in the title which may be supplied 
by the vendor ; where any such are discovered, after the execu- 
tion of the conveyance, the vendor may be compelled in equity 
to do whatever is necessary to supply such defect, by a bill for 
a specific performance of the covenant for further assurance. 
The transaction must, however, be free from all objection, other- 
wise the Court of Chancery will not compel the performance of 
a covenant for further assurance. 

96. It is laid down by Lord Cowper that a covenant for fur- 
ther assurance will not help the case, where the original convey- 
ance itself is void, so that if a man covenanted to stand seised 
to the use of a mere stranger, and covenanted to make further 
assurance, the covenant depending on the nature of the con- 
veyance, if that were void, the covenant which was only aux- 
iliary, and went along with the estate, must be also void. 

97. The usual covenants in assignments of leasehold estates, 
are, that the lease is valid in law, not forfeited, surrendered, or 
determined, or become void or voidable ; that the assignor has 
good right to assign ; that the rent has been paid, and the cove- 
nants performed, up to the time of the assignment; for quiet 
enjoyment during the term ; free from incumbrances, without 
any restriction ; and for further assurance. 

98. The assignee is also bound to covenant with the assignor, 
that he will pay the rent, and perform the covenants in future; 
and indemnify the assignor from the payment and performance 
thereof; and the latter covenant must be inserted, though the 
assignor, from his particular situation, is not bound to covenant 
for the title. [But assignees of a bankrupt selling a lease which 
was vested in him, cannot require the purchaser to enter into 
such a covenant, for their indemnity, or for the indemnity of the 
bankrupt.] 

99. Where the title deeds of an estate are retained by the 
vendor, which frequently happens, either because they relate to 
a larger estate than that which is sold, or for any other reason ; 
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the purchaser is entitled to a covenant from the vendor for the Barclay v. 
production of them, whenever it shall be necessary for the mani- i sim.' &Stu. 
festation or support of the purchaser's title. And this covenant 
being real, will run with the land conveyed, and extends to all 
future purchasers of it. But if the deed containing such cove- Feame'i Post. 
nant be not delivered to a future purchaser, he will then be en- 
^titled to a new covenant from the vendor, for the production of 
the title deeds. 

100. Covenants for renewal have been frequently inserted in Covenants for 

* "' reaewal of 

leases ; and are of two kinds : namely, covenants for grantmg leases. 
another lease of the thing demised ; and covenants for renewal, 
not only on the expiration or surrender of the original lease, but 
also on the expiration or surrender of all future leases made under 
such a covenant, which is usually called a covenant for perpe- 
tual renewal. 

101. Bridges demised a mill, with the appurtenances, to Bridges v. 
Stapleton for twenty-one years ; and covenanted that if the les- 5 Sro. Pari. 
see, his executors, administrators, or assigns, or any of them, 
should- at any time thereafter, before the expiration of the term 
thereby demised, be minded to renew and take a further lease of 

the said premises, that then upon application made, at any time 
before the last six months of the said term, the lessor, his heirs 
or assigns, should grant such further lease as should by the les- 
see, his executors, administrators, or assigns, be desired, without 
any fine to be demanded therefore, and under the same rents and 
covenants only as in this lease. Upon a bill filed in the Court of 
Exchequer by an assignee of the lease, against the lessor, to 
compel him to grant a further lease under the same rents and 
covenants as in the first lease ; the Court decreed a new lease, 
which was settled by the Lord Chief Baron, and contained 
a covenant to grant a further lease at the end of the new 
term. 

The lessor appealed from this decree to the House of Lords, 
insisting that it was erroneous ; for that the covenant for a fur- 
ther lease, after the expiration of the new lease, was in the na- 
ture of a perpetuity upon the appellant's estate ; and might, 
according to the decree, be demanded from time to time con- 
tinually ; which was contrary to the intent and meaning of the 
covenant in the first lease, and of the parties thereto. To which 
it was answered by the respondent, that the covenant entered 
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into by the appellant to grant such farther lease as should be 
demanded, under the same rent and covenants only as in the 
original lease, was the only foundation and encouragement which 
the parties had for expending so much money upon the demised 
premises as they had done, and accordingly it was the true in- 
tent and meaning of the covenant, that the lessee should be at 
liberty to renew as often as he should require. 
The decree was affirmed. 
FumiTalt;. 102. Mr. Crew, the defendant's grandfather, made a lease to 

MSS. Rftp. one Moor for three lives, with the following covenants : — " And 

the said Thomas Moor, for himself, 8cc. covenants, grants, and 
agrees to and with the said John Crew, &c. that the said Tho- 
mas Moor, 8lc. shall at the death of any of the lives before 
mentioned, which shall first happen, pay unto the said J. Crew, 
his heirs or assigns, within twelve months next ensuing such 
death, 68/. in the name of a fine, to add one other life to the 
remaining two lives, and so to continue the renewing this lease 
or leases, paying as aforesaid to the said J. Crew, his heirs or 
assigns, 68/. for every life so added or renewed from time to 
time. And the said J. Crew, for himself, his heirs, executors, 
and assigns, doth covenant and agree to and with the said T. 
Moor, his executors and assigns, that he the said J. Crew, his 
heirs, &c. shall and will, for the consideration of the said 68/. as 
aforesaid, to be paid to the said J. Crew, his heirs, executors, or 
assigns, . at Crew Hall, or at the place where the hall now 
stands, seal and duly execute one or more lease or leases, under 
the same rents and covenants with these presents, and thereunto 
add such life or lives as shall be there and at such time nomi« 
nated, to be added by the said Thomas Moor, his executors or 
assigns, within the term or space of twelve months next after the 
death of such life as aforesaid. 

There were two several renewals, by adding a life in 1686 and 
in 1709 ; and in 1740 the last life in the original lease dropped, 
one of the added lives continued still in being. The plaintifi* 
Furnival, who was entitled to the leases, under several assign- 
ments, brought this bill against the defendant, Mr. Crew, for a 
renewal of the leases, with the same covenants for renewal as in 
•the original leases. The question was, whether under these 
covenants Mr. Crew was now compellable to renew the lease 
or whether the covenants should not be restrained to renewals 
only upon the original lives in the first lease. 
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Lord Hardwicke. — " This bill is brought to have the benefit 
of two covenants contained in two several leases, made by Mr. 
Crew the defendant's grandfather; the first of which leases was 
made when Mr. Crew was tenant in fee of his estates, the other 
after a voluntary settlement, whereby Mr. Crew was become 
but tenant for life : but this last lease being made for a valuable 
consideration, must prevail against the settlement. None of the 
original lives dropped during Mr. Crew's own life, but after his 
death there were renewals, with the same covenants added as iu 
the original leases ; and now that all the original cestuis que vie 
are dead, the question arises upon the construction of these two 
covenants, and whether the obligation on the part of the tenant 
to pay the fine, and on that of the landlord to grant a new 
lease, was intended to be perpetual. And I am of opinion 
that the plaintiff is entitled to a renewal of the leases, with 
the «ame covenants for the renewal ; and that these were in- 
tended for perpetual subsisting leases. It has been contended 
that the words in Moor's covenant, so to continue renewing, 8cc. 
could mean only the adding a life upon the falling in of any of 
the original ones, but not upon an added life. But this con* 
struction satisfies not the intent, which was not the continuing 
of the estate, barely by giving a life, but by filling up the estate, 
for it is not only said lease, but leases; and the word off is here to 
be taken for and, to satisfy the intent, which was to take in the 
new leases, the last as well as the original one ; and the covenant 
on the part of the lessor to grant under the same rent and cove- 
nants, takes in the covenant for renewal. The words, next after 
the deaths are not to be confined to the lives in the original lease, 
but extend to any, whether in the original, or added upon re- 
newal ; and this appears from the making the fine payable at 
Crew Hall, or the place where the Hall now stands; which 
words, though they may be said not to be of much weight, yet 
are an evidence of the intent, that the lease might continue so 
long as time endured ; since neither lessor nor lessee could have 
it in view that Crew Hall, the family seat, might be demolished 
in three lives. It has been objected that no breach could be 
assigned against the heir or executor of the lessor, in an action 
of covenant; but I think there might, either by the lessor or 
lessee ; and if so, a court of equity may properly relieve, pro- 
vided there be no objection against granting such relief; either 
from the nature of the covenant itself, or the condition of the 



396 Title XXXII. Deed. Ch. XXVI. $. 102. 

person seeking the benefit of it. I. Because the covenant being 
for making an estate in land, a court of equity can give 
the thing itself, which is the highest and most adequate 
remedy ; damages only being recoverable at law. II. Because 
at law the remedy could only be against the representative of 
the lessor, out of the lessor's assets^ which would be recovering 
out of another's pocket ; whereas this is against the land itself. 
It was next objected, that covenants for perpetual renewals were 
not to be favoured, being in effect an engaging the inheritance. 
But this being a contract for a valuable consideration, must be 
performed ; and as Mr. Crew the grandfather might have sold the 
fee, so might he lay what charges he pleased upon it, in the hands 
of those who came after him. In England, indeed, these covenants 
are rare ; but in Ireland they are very frequent. Then it was 
said that the consideration is not adequate ; but I cannot from 
the evidence judge of that, either one way or the other. And 
this is a much more favourable case than that of Bridges v. 

ADte,s.loi. Hitchcock, or Hyde r. Skinner, since in neither of those was any 

fine to be paid ; whereas, in the present, a fine is payable upon 
every renewal; and so a benefit stipulated for the successors. 
Another objection was made against renewing, that the succes- 
sors might not all of them have such an estate as would enable 
them to renew. But I think the renewal may and must be 
made according to the nature of the defendant Mr. Crew's 
estate ; and if he be but tenant for life, though he cannot cove- 
nant for his heirs, yet he may for himself and all claiming under 

1 Bro. Pari. him. The case of Doctors' Commons v. Dean and Chapter of 

Ca. 240. 

St. Paul's, heard by Lord King, assisted by Lord Raymond and 
J. Price, and which afterwards went up to the House of Lords, 
was decreed upon a particular reason. There the Lords confined 
it to one renewal, because the contrary construction would 
have been going against the restraining statutes, whereby eccle- 
siastical persons can grant but for a particular term. That of 
Hyde v. Skinner is of no authority ; it was a lease without any 
fine paid, or agreed to be paid; and by the report seems more 
like an award or compromise than a decree. But that of Bridges 
V, Hitchcock is an authority in point, only not so strong as the 
present. There was a lease for twenty-one years without any 
fine or covenant on the part of the lessee ; as there is here only 
a covenant on the lessor's part, to grant a new lease, with the 



rule XXXII. Deed. Ch. XXVI. 5. 102-103. 397 

same covenants ; and there^ upon the words same covenants, the 
Court decreed the new lease to have the like covenant for re* . 
newal; and though it was said there had been great improve- 
ments, yet two terms might well be thought a reasonable satis- 
faction. I therefore think the plaintiff entitled to a renewal, 
under the same rents and covenants : but it must be such as 
Mr. Crewe's estate will enable him to make." 

103. A case was sent out of Chancery by Lord Bathurst, for Cooke v. 
the opinion of the Court of King's Bench, stating as follows : — cowp! 819. 
" That Robert Booth by indenture demised certain premises to 
Otho Cooke, for the lives of the lessee and two other persons ; 
and covenanted that if the said Otho Cooke, his heirs and 
assigns, should be minded, at the decease of the three persons 
named in the lease, or any of them, to surrender his indenture, 
and take a new lease of the said premises, and thereby add one 
new life to the two then in being, in lieu of the life so dying ; 
that then the said R. Booth, his heirs, &c. upon request, on 
such surrender of the lease then in being, and upon payment of 
a broad piece of gold to the said R. B. his heirs, 8cc. for every 
life so to be added, in lieu of the life of every of them so dying, 
and at the proper cost of the said Otho Cooke, without demand- 
ing any further fine for the same, should grant and execute unto 
the said Otho Cooke, his heirs, &c. a new lease for the lives of 
the two persons named in the former lease as should be then 
living, and of such other person as the said O. Cooke, his heirs 
or assigns, should nominate and appoint, in lieu of the person 
named in the preceding lease, as the same should respectively 
happen to die, under the before-mentioned annual rent, and the 
same covenants therein contained. The lease was dated in 
1740, and there had been successive renewals, containing the 
same clause of renewal from the time of a former lease granted 
by the ancestor of Robert Booth in 1688, down to the date of 
the lease in question. In 1773, a new leas^, (one of the lives 
having dropped,) was tendered to the landlord in the same terms 
as the former leases, which he refused to execute, because it 
contained a covenant for renewal. 

Lord Mansfield said, the question in $iU these cases was, whe- 
ther under the same rents and covenants should be construed in- 
clusive or exclusive of the clause of renewal ; and arguments 
drawn from every part of the agreement were material. Here 
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the parties themselves had put the constractioo upon it, for 
there had been frequent renewals, and in all of them the cove- 
nant for renewal had been uniformly repeated. How then should 
the Court say the contrary ? 

The Court certified their opinion, that a like covenant for re- 
newal ought to be inserted in the new lease. 

104. The principle upon which the Court of King's Bench 
founded their opinion in this case, has been since frequently de- 
nied. Lord Alvanley, when Master of the Rolls, has said — ** I 

3V61. 298. strongly protest against the argument used by the learned 

Judges in Cooke t). Booth, as to construing a legal instrument by 
the equivocal acts of the parties, and their understanding upon 
it, which I will never allow to affect my mind. That case was 
sent to law by Lord Bathurst : the learned Judges thought fit to 
return an answer to the Chancellor, that the legal effect was a 
perpetual renewal, upon the ground that by voluntary acts, 
which the parties might or might not have done, the parties 
themselves had put a construction upon it. Lord Mansfield 
made it his chief ground ; but that ground was disapproved by 
Lord Thurlow, and is, I think, totally unfounded. I never will 
construe a covenant so. I never was more amazed, and Mr. 
Justice Wilson, who argued it with me, was astonished at it 
When it came back. Lord Bathurst, not having retained the 
great seal long enough for it to come before him again, it came 
before Lord Thurlow, who said, that sitting as Chancellor, when 
he asked the opinion of a court of law, whatever his own opinion 
might be, he was bound by that of the court of law : therefore 
he decreed a renewal ; but said he should be very glad if Mr. 

9 v*^ a^^^' Booth would carry it to a superior tribunal. We had a consul- 

isguldenv. tatiou, and I wrote to Mr. Booth upon it, but he,1>eing only te- 

s. ni. ' D&i^t for life, refused to appeal.'' 

105. An opinion appears to have formerly prevailed, founded 
on the authority of the case of Bridges v. Hitchcock, that a co- 
venant to renew a lease, under the same rent and covenanit as 
those contained in the original lease, created a right to a perpetual 
renewal, the covenant for renewal being included. But this 
doctrine has been long since exploded ; as appears from the fol- 
lowing cases. 

siuDoer ^^* ^^^ Skinner, possessed of a long term for years of a 

2 p. Wmi.196. house, leased it for five years, and covenanted for himself and his 
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executors to renew this lease at the same rent, and on the same 
covenants, upon the request of the lessee within the term. Lord 
Macclesfield decreed a new lease for twenty-one years^ but said, 
that though the lease was to be made on the same covenants, 
yet that should not take in a covenant for the renewing the 
new lease; forasmuch as then the lease would never be at 
an end. 

107. In a lease made by the defendants to plaintiff's testator, paTist,.Tay- 
of a house for twenty-one years, there was a covenant that the Harg. Jar. 
defendants, at the end of the first seven years, would, upon the 427!)*™* *^ ' , ' 
surrender of that lease, make a new lease for the term of twenty- 
one years, at the same rent and with the same covenants as were 
reserved and contained in the old lease. The bill was for a 

specific performance of this covenant : and the question was, if 
the covenant for renewal should be inserted in the new lease. 

Sir Joseph Jekyll, M. R. was of opinion it should not, there' 
being no words to show that it was the intention of the parties 
that the lease should be renewed toties quoties ; for that in effect 
would be to give the plaintiff a fee. And therefore decreed the 
defendants to make a new lease, but without the covenant for 
renewal. 

108. Lord Molyneux and his wife demised a farm for a term Husseii «. 
of ninety-nine years, if three persons or any of them should so 2 Bro. Rep. 
long live, rendering rent; and Lord M. covenanted, for himself ^^' 
and his wife, their heirs and assigns, that he and they would, 

upon the death of any of the lives named in the lease, add a new 
third life, upon payment of 200/. within six months ; or upon 
the death of two of them, add two new lives, upon payment of 
600/. ; or upon the death of all of them, would, upon payment 
of 1160/., make a new lease or grant for any three new lives, to 
be nominated and appointed by the lessee, his executors, admi- 
nistrators, or assigns, for the like term as was thereby demised ; 
at and under the like rent, covenants, and agreements therein 
contained. Upon the death of the survivor of the lives mentioned 
.in the original lease, the lessee applied for a renewal, and ten- 
dered the engrossment of a lease for ninety-nine years, renewable 
upon the dropping of three new lives, at the old rent ; with a co- 
venant for renewal of that lease, to the same effect as had been 
contained in the original lease ; tendering at the same time the 
fine of 1 160/. The defendants declined executing the lease, with 
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such covenant ; whereupon the lessee filed his bill to compel the 
defendants to execute such new lease, with such covenant of re- 
newal. 

Lord Camden was of opinion that the defendants were not 
under any obligation to grant any further lease, than for three 
new lives only ; and that the plaintiff was not entitled to have 
any covenant inserted for any further renewal ; the words of the 
old covenant not obliging the lessors to grant a new lease, but 
upon the death of some one of the three persons named in that 
lease ; and they being all dead, the plaintiff could claim no fur- 
ther renewal : and therefore decreed a new lease for ninety-nine 
years, renewable on the death of three persons named in the 
prepared lease, but without any covenant for any further re- 
newal. 
Tritton r. 109. A loasc was made for twenty-one years, in which there 

€. c. 636. was a covenant on the part of the lessor, that he, his executors, 

&c. should at the end of the said term of twenty-one years, seal 
and execute a new lease of the said premises, for the further term 
of seven years ; subject to the same rents, and pursuant to the 
same exceptions, covenants, reservations, conditions, and agree- 
ments, in all respects, as were in and by the said indenture of 
lease mentioned and expressed, in case the lessee, his executors, 
&c. should desire the same. 

Lord Thurlow said, he had not an idea that the intention of 
the lessor was, to renew the covenant of renewal ; or that it could 
be so construed in a court of equity. 
Moore ». Foley, HQ. Lord Foley made a lease for three lives, with a covenant 

6 Ves 232 

2 Cox's Rep. for renewal under the like rent, covenants, provisoes, and condi- 

tions, as were contained in the original lease. 

Sir W. Grant, M. R. said he agreed with the late Master of 

3 Ves. 295. the Rolls (Sir R. P. Arden), who says—*' I collect therefore 
11 Price, 13. from these cases this, that the Courts, in England at least, lean 

against construing a covenant to be for a perpetual renewal, un- 
less it is perfectly clear that the covenant does mean it. Fur- 
nival v. Crewe, which is relied on in Cooke v. Booth, had clear 
words for a perpetual renewal, which made it impossible to con- 
strue it otherwise.'' And said — there being no clear words in 
this case, nor any words relative to perpetual renewal ; the 
question is, whether the proviso, that the renewal shall be under 
the same rents, covenants, and conditions as the first lease, shall. 
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in the absence of more positive stipulations, amount to a perpe- 
tual renewal. Upon Tritton v. Foote^ and Russell v. Darwin, I 
am bound to hold that a covenant for renewal under the same 
covenants, does not include the covenant to renew ; but that it 
means only a secohd lease, not a perpetuity of leases. 

11 L J. Dilnot by indenture of lease dated 29th September, igguldenr. 
1783, demised certain premises in Deal to three persons for gves. 325. 
twenty-one years, at the rent of 6s. 9rf. And the lessor cove- Hargmve** 

•^ - ^ Juris. £xer. 

nanted that he, his heirs, and assigns, at the end of eighteen Vol. 3. 222. 
years of the said term of twenty-one years, or before, upon 
request, would make to the lessees a new lease for the like fine, 
at the like yearly rent of 6s, 9d., payable as aforesaid, '^ with 
all covenants, grants, and articles," as in the said lease were con- 
tained, and this was the only covenant in the lease. 

After the expiration of eighteen years from the execution of 
the lease, Iggulden, who was assignee of the lease, applied to 
J. May, to whom Dilnot had sold the estate, for a new lease, 
upon the terms contained in the clause for renewal. May, ob- 
jecting to grant a lease containing a similar covenant for renewal, 
a bill was filed. The question was, whether the plaintiff was en- 
titled to a lease, containing that covenant. The answer admitted 
that for a great number of years, and particularly from 1747, 
leases of these premises had been granted to the plaintiff's 
father, and the several persons under whom he claimed, similar 
to the lease of 1783. 

Lord Eldon said, he was clearly of opinion the construction of 1 M'Cici. 464. 
this covenant must be the same in equity, as at law : that the 
acts of the parties had nothing to do with the construction : 
that this lease must be construed precisely as the first lease. 
Also he was of the same opinion as Lord Alvanley and Sir W. 
Grant, that the general doctrine was, that where a lease was 
made without more than the general words, they would not 
impose an obligation to insert a covenant for renewal. The 
bill was retained for twelve months, with liberty to bring an « 

action. 

1 12. An action of covenant was accordingly brought in the 7 East, 237. 
Court of King's Bench, and Lord Ellenborough delivered the g y^, 232? *^' 
opinion of the Court, that the plaintiff was not entitled to ^^'^u^^^^'^^" 
require the execution of a lease to him, containing the covenant H Ves. 53. 
of renewal. 

VOL. IV. D D 
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1 13. The right of renewal may be forfeited by the laches of 
the tenant,, in not applying for a renewal within the time men- 
tioned in the lease. 

G?y"»H^Jiul, **^- '^^^ Marquis of Carnarvon demised certain lands to 
3 Yes. 295. Thomas Landon, his executors, 8ic. for ninety-nine yearsyif three 

lives therein named should so long live; with a covenant to 
GovCTDcm'of '®°®^» "^ * proviso that if the lessee, his executors, &c. refused 
Bedford Lerel, or neglected to renew the said lease, or to make application 

therein after the death of the first or any of the lives, for two 
years, then the lease should be void. The lessee neglected to 
renew on the death of the two first persons whose names were 
in the lease : but within a year after the death of the last life he 
applied for a renewal. 

The Master of the Rolls (Sir R. P. Arden) was clearly of 
opinion, that the lessee had not entitled himself to the bene- 
fit of the covenant ; therefore the right of renewal was for- 
feited. 
3 Yes. 690. 1|5, ^(^ Eaton V. Lyon, the covenant to renew was, that the 

said D. Orred and S. Orred, and the survivor, his heirs, execu* 
tors, administrators, or assigns, would, within six months after 
the decease of any of the three lives before mentioned, give no- 
tice to the said G. HockenhuU, his heirs and assigns, of the 
decease of such person or persons, and would, within the further 
space of six months, surrender the lease, and accept of a new 
lease, and therein add one or two life or lives to those then in 
being, as the case should require, upon certain payments therein 
mentioned. And 6. HockenhuU covenanted with D. and S. 
Orredy that the said G. HockenhuU, his heirs or assigns, would, 
at the decease of any of the life or lives aforesaid, at the request 
of the said D. Orred and S. Orred, or of the survivor, his heirs, 
&c. grant a new lease, and add one or more life or lives, in the 
room of the life or lives so dying ; such new lease to contain all 
the covenants comprised in the then lease. No notice was given 
within six months after the death of the first life. Upon an 
application for a renewed lease, after the death of the second 
life, the renewal was refused, on the ground that the right to 
renewal was forfeited ; and upon a bill filed for specific peifoim* 
ance of the covenant to renew, the question turned upon the 
construction of the covenant, and Lord Alvanley, M. R., decided 
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the true construction was, that notice was to be given within six 
months after the death of the first life, and he accordingly dis- 
missed the bill. 

116. A similar decision to the last was made in the subse- IM'Cld. 458. 
quent case of Maxwell v. Ward.] 



I>D 2 



404 



CHAP. XXVII. 
How Deeds may be avoided. 



Sect. 1. DUclaimerM 

6. Diaagreewient. 
10. Dwew. 

18. Enuure or InierUneaHon. 

16. [A Blamk filled t^ tffter ext- 

euldim wiU nof, wider cir- 
cwmioMceSy tutoUdiUt the 
deedJ] 

17. Breakmg off ike Seal 

19. Cancelling, 



2S. Where it i$ nemimu. 
27. ITftefi oMamed iy FyoMd. 
89. Or made in Derogaiiem tf 

the Rigkte tf Marriage. 
50. Or for an immeral Cemn- 

deratton. 
60. All Deeds void ae to Crown 

Debte* 
65. The Crown entiUed to a 

Term to attend. 



Section I. 



Ante, c. 1. 



Diidaimer. DEEDS may be avoided in several ways, and for several reasons. 
Bro. Ab. Dii- Thus in the case of a deed poll, the grantee may disclaim the 
Joint Ten. '570. estate intended to be given, in which case no estate will vest 
Touch. 68. 70. ^^ j^j^^^ g^^. j^^ ^j^^ ^^^ ^f ^^ indenture, if the grantee exe- 
cutes it, he thereby accepts the estate limited to him, and can- 
not afterwards disclaim. 

2. It has been stated that a deed transfers the estate, without 
the assent of the grantee, so that where he does not execute it, 
the estate becomes notwithstanding vested in him ; but he may 
disclaim it, in which case it becomes devested. Thus it is said 
in Brooke's Ab. that if a lease be made to A. for life, remainder 
to B., and after A. dies, the law adjudges the frank tenement in 
B. till he disagrees or disclaims: and by the waiving thereof, it 
vests in the donor or his heir. 

3. It was formerly held that a disclaimer of a freehold estate 
must be in a court of record, because a freehold should not be 
devested by bare words tn pais. Thus where a lease for life 
was made to B., remainder to C. and D, in tail ; it was adjudged 
that C. and D. could not disagree to the remainder, without 
matter of record, for they were tenants in common ; but if the 



Tit. Done, 7. 



3 Rep. 26 a. 



Anon. 4 Leon. 
207. 
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remainder had been limited to them in fee, so as they took 
jointly, it had been otherwise ; for then by the disagreement of 
the one, the other should take the whole lands. 

4. It has, however, been settled for some time, that a person Hawkins v. 
may disclaim a freehold estate by deed ; and this doctrine has ^^5. 4io. 
been confirmed in the following: case. 

6. I. Astley by his will devised certain freehold estates to Towmoov. 
Townson and Lock in fee, upon certain trusts. Lock by deed 3 B.&Ald.3i. 
absolutely disclaimed and renounced all and singular the estate woiSbJTorth, 
and estates, trusts, powers, and authorities by the said will ^.^'S?*^*^^' 

... J J The King «. 

limited, created, or declared. And the question was, whether wiixoQ, 

10 B & CnM 

the estate was devested out of Lock by this disclaimer, and so. ' 
solely vested in Townson, the other devisee. 

Lord C. J. Abbot said, the law was not so absurd as to force 
a man to take an estate against his will. Prima facie, every 
estate, whether given by will or otherwise, is supposed to be 
beneficial to the party to whom it is given. Of that, however, 
he is the best judge; and if it turn out that the party to whom 
the gift is made, does not consider it beneficial, the law will 
certainly, by some mode or other, allow him to renounce or 
refuse the gift. The question here is, in what mode that refusal 
is to be made. In this case the renunciation has been by deed, 
under the hand and seal of the party. It has been argued, 
however, that nothing short of renunciation or disclaimer in a 
court of record will avoid the devise; and if there had been 
any distinct authority to that effect, we should have been bound 
to give due weight to such authority. It does not *seem to me, 
however, that the cases have gone the length of deciding that 
the renunciation must take place in a court of record. The 
learned counsel has not been able to suggest any mode by which 
the devisee could have disclaimed in a court of record ; and 
certainly it could not be done, unless some other person thought 
fit to cite him, there to receive his disclaimer ; and if the estate 
were damnosa harediias, that would not be likely to happen. It 
might, therefore, in some instances be a matter of difficulty to 
make a disclaimer in a court of record. The case of Thompson v. 3 Vent 201. 
Leach seems to me to be a strong authority to show that it is not 
necessary. Three of the Judges there held, that an estate did 
not pass by a surrender to the surrenderee, till he expressly 
accepted it Mr. Justice Ventris differed, and held that it passed 
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immediately, liable to be devested by the dissent of the surren- 
deree. His judgment is, however, wholly founded on this, 
that a party to whom an estate is given, must be taken to give 
an implied assent to that which is for his benefit, till the con- 
trary appears. That learned Judge expressly states that a man 
cannot have an estate put into him in spite of his teeth. I con- 
cur in that opinion, and think that the renunciation here having 
been by deed, under the hand and seal of the party, must have 
the effect of making the devise, with respect to him, null and 
void. The other Judges concurred, and judgment was given 
accordingly. It should be observed, that this was the case of a 
will, but the reasoning of the Judges shows, that if it had been 
the case of a deed, the decision would have been the same. 

Disagreement. 6. There ate several cases in which a deed may be avoided 

1 Inst. 2 b. by disagreement. Thus although infants may purchase real 

property, because it may be for their benefit, yet they may, 
upon their attaining their full age, either agree or disagree to it ; 
and so may their heirs after them, if they did not agree to it 
after their full age. 

1 B*** Ab*498 ^' ^ "^ft^ried woman is capable of purchasing, for such an act 

does not make the property of her husband liable to any disad- 
vantage ; and the husband is supposed to assent, as being for his 
advantage. But the husband may disagree, and it shall avoid 
the purchase. If he neither agrees nor disagrees, the purchase 
is good, for his conduct will be esteemed a tacit consent, since it 
is to turn to his advantage; but in this case though the husband 
should agree to the purchase, yet after his death the wife may 
disagree to and waive it ; for having no will of her own at the 
time of the purchase, she is not indispensably bound by the 
contract ; therefore if she does not when unmairied, by some 
act, express her agreement to such purchase, her heirs shall have 
the privilege of disagreeing to it. 

1 Inst. 2 b. g. Lord Coke says, a man of nonsane memory may, without 

the consent of any other person, purchase lands, which he can- 
not waive ; but, if he die in his madness, or after become sane, 
without agreement thereto, his heir may waive and disagree to 
the estate, without any cause shown ; and so of an idiot. But 
if the man of nonsane memory recover, and agree to the purchase, 
it then becomes unavoidable. 
9. Any person may disagree to a term for years. Thus, 
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where a person assigned the residue of a term for years in a \^^.^' 
rectory to two persons, and one of them disagreed to it. Lord i Vent. 128. 
Hale said that the disagreement of one of the assignees made 
the estate wholly the other's, (a) 

10. Deeds executed by persons under duress of imprisonment, Dureu. 
or duress per minas, are void. Thus if a person be put under 

any iUegal restraint or confinement, until he executes a deed» he ^ In5u482. 

.f^ .J, Strathmore ». 

may allege this duress, and thereby avoid the deed. But if a Bowes, infra. 
person be lawfully imprisoned, and, either to procure his dis- 
charge, or on any other fair account, executes a deed, he will 
not be allowed to avoid it. 

11. If a man, through a reasonable and well-founded fear of 2 inst. 462. 
death, or mayhem, or loss of limb, is forced to execute a deed, 

he may afterwards avoid it. But Lord Coke says it is otherwise 
where a deed is executed for fear of battery, which may be very 
light ; or burning his houses, or taking away or destroying his 
goods, or the like ; for there he may have satisfaction, by re- 
covery of damages. 

12. A deed may be avoided on account of an erasure or inter- Erasure or in- 
lineation. And in Pigot's case, it was resolved, that when a h Rep. 26! 
deed is altered, in a part material, by the, plaintiff himself, or by 

a stranger, without the privity of the obligee, be it by inter- 
lineation, addition, razing or by drawing a pen through the 
middle of any material word, the deed becomes void. But in a 
modem case the Court of King's Bench appears to have held Henfree v. 
that an alteration by a stranger, or a mere spoliator, would not 6 East, 309. 
invalidate a deed. (6) * ' ' ' . 

13. If the obliteration be made by the party who owns the 7 Rep. 27 a. 
deed, although it be in a part not material, or that it is to the 
advantage of the other party, and to his own disadvantage, yet 

the deed will be rendered void. But if the alteration be made by 5 Taunt. 710. 
a stranger, in an immaterial part, without the privity or consent of 
the owner, it will not make it invalid. 

14. An interlineation, if nothing appear to be contrary, will Trowel w.Castle, 

(•) It his been stated that a releasee to nses cannot disagiee to the release. Ante, 
c. 12. — Note to former edition. 

(6) It has also been determined, that any alteration made after the execution of a 
deed, by some of the parties, leaves the deed valid as to thero, provided the alteration 
has not aiiected the situation in which they stood. Doe v. Bingham* 4 B. &. A. 672. — 
Nott toformir edition. 
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Fitzgerald v. 
Fauconberge* 
Fitzgib. B. 204. 



A blank filled 
up after execu- 
tion will not, 
under circum- 
stances, invali- 
date the deed. 
Hudson V. 
Revett, 
5 fiing. 368. 



Breaking off 
the seal. 
2 Hep. 22 b. 
Cro. Eliz. 408. 
JSichoU V. 
Haywood, 

1 Dyer, 59 a. 
Seaton v. 
Henson, 

2 Show. R. 29. 



ArgoU V. 
'Cheney, 
PaUn. 402. 



Cancelling, 
Touch. 70. 



be presumed to have been made at the time when the deed was 
executed, and not after ; and it has also been held that an inter- 
lineation by which a power of sale was enlarged, should be pre- 
sumed to have been made at the time of the execution of the 
deed, and not after; if nothing appeared to the contrary. 

15. The modern practice is, when any alteration, interlinea- 
tion, or erasure, is made in a deed, before it is executed, to take 
notice of it in the attestation, (c) 

16. [In a deed conveying real estates to trustees to sell for the 
benefit of creditors; the particulars of whose demands were 
stated in the deed, there was left a blank for one of the principal 
debts : the exact amount of the debt being subsequently ascer- 
tained, was inserted in the blank, the day after the execution in 
the presence of the grantor and with his assent. He afterwards 
recognized the deed as valid in various ways, particularly by 
being present when it was executed by his wife, and by joining 
her in a fine to enure to the uses of the deed : held that the 
deed was valid, notwithstanding the filling up of the blank after 
execution.] 

17. It was formerly held that if the seal of a deed was broken 
off, or so defaced that no sign or print of it could be seen ; unless 
the person who was bound by the deed did it, the deed became 
void* But this was soon altered, and it was settled that where 
there was ground to presume that the seal had been torn off by 
accident, or destroyed by time, the deed should notwithstanding 
be deemed valid. 

1 8. The seals of a deed to lead the uses of a recovery were 
broken off; but it being proved that seals were once annexed to 
it, and that they were torn off by a little boy ; and the parts 
torn off being compared with the deed, and agreeing, it was held 
to be valid. 

19. If a deed be delivered up to be cancelled, to the party 
who is bound by it, and it is accordingly cancelled, by tearing 
off the seals, or otherwise defacing it ; or if the person who has 
the deed cancels it, by agreement with the other party, it be* 
comes void. But where an estate has actually passed by a deed. 



(c) [The provisions of a deed may be vaiied by indorsement before the deed b 
executed. Bales v. Conn, 4 Sim. 65.] 
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the cancelling of it afterwards will not devest any estates out of 
the persons in whom they were vested by such deed. 

20. A father having quarrelled with his eldest son, made a Hudson's case, 
settlement on his wife of 100/. a year, in augmentation of her 335. 
jointure. Afterwards, being reconciled to his son, he cancelled 

the deed, and so it was found at his death. On a trial at law, 
the deed being proved to have been executed, was adjudged good, 
though cancelled. 

21. In setting forth a conveyance, it was stated, that a deed Bolton v. 

of release was cancelled, by the releasor's seal being torn off, 2H.Bhck.259. 
and destroyed ; and that part of the deed was lost, with a 
profert in curia of the residue. It was held to be good pleading ; 
and Lord Ch. J. Eyre said — '' I hold it clearly that the cancel- 
ling a deed will not divest property, which has once vested, by 
transmutation of possession. And I would go further and say, 
that the law is the same with respect to things that lie in grant. 
In pleading a grant, the allegation is, that the party at such a 
time did grant. But if by accident the deed is lost, there are 
authorities enough to show, that other proof may be admitted. 
The question in that case is, whether the party did grant. To 
prove this, the best evidence must be produced, which is the 
deed : but if that be destroyed, other evidence may be received, 
to show that the thing was granted. For, God forbid that a 
man should lose his estate, by losing his title deeds." 

22. Where a tenant for life, with a power of leasing, in consi- Root;. Archb. 
deration of the surrender of a prior term, granted a new lease, 6 East, 86. 
which was void ; it was held that the prior term, though the in- 
denture of lease was in fact cancelled, and delivered up, when 

the new lease was granted, might be set up by the tenant, in bar 
to an ejectment brought by the remainder*man, after the death 
of the tenant for life. 

23. By the several statutes against usury, particularly that Where it is 
of 12 Ann. st 2. c. 16. it is enacted, that no person shall take, 
directly or indirectly, for the loan of any monies, wares, mer- 
chandises, or other commodities whatsoever, above the value of 

five pounds for the forbearance of one hundred pounds by the 
year ; and so after that rate, for a greater or lesser sum ; or for a 
longer or shorter time ; and that all bonds, contracts, and assur- 
ances whatsoever for payment of any principal money to be lent. 
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whereupon or whereby there shall be reterved or taken above the 
rate of five pounds in the hundred, as aforesaid, shall be utterly 
void ; and the person taking above five pounds for the forbear- 
ance of a hundred pounds for a year, shall forfeit treble the valoe 
of the monies, &c. so lent. 

Ja^!^** ''* ^** '^**®*® statutes do not extend U^ post obit bonds, or to the 
2 Ves.142. purchase of annuities for hves; where the purchaser's principal 
Harding/ \% bofiA Jide^ and not colourably, put in jeopardy* For in that 
2 Black. . 5 . ^^^^ ^^ inequality of price will make it an usurious bargain. 
Tsg!^'^'*' 2^' ^y ***® statute 14 Geo. 3, c. 79. all mmtgages <rf estates 

* or other property in Ireland, or in the colonies or plantations in 
the West Indies, bearing the interest allowed in those countries, 
shall be legal ; though executed in Great Britain : unless the 
money lent shall be known at the time to exceed the value of the 
thing or pledge. In which case also, to prevent nsarions con- 
tracts at home, under the colour of such foreign securities, the 
borrower shall forfeit treble the sum borrowed. 

3^Te^ R.^425.' ^^ '^ ^^® ^^^ ^^^ ^^^ Statute only extends to bonds given 

as collateral securities, for the payment of the principal and in* 
terest lent on such mortgages ; and not to any other bonds, or 
personal securities. [But the above act is explained by the 
3 Geo. 4. c. 47. which repeals the prior explanatory statute, 
1 & 2 Geo. 4. c. 51. The stat. of the 3 Geo. 4. c. 47. renders 
valid all such* collateral, as well as principal, securities; and 
whether executed at the same time as the principal securities, or 
subsequently.] 

Whenobtaioed 27. Deeds obtained by fraud and covin may be avoided in the 

by fraud. mi i i • 

Thoroughgood's courts of commou law. Thus, where an illiterate person was 
case, p. . ifijij^ j ^ execute a deed, by its being read over to him falsdy, 

it was adjudged void. 
2 B ^' ^^A\A '^" ^^ person, however, will be allowed to allege his own 
367. fraud to avoid bis own deed ; and therefore where a deed of con- 

Grovtsr veyance of an estate from one brotI>^ to another, was executed 

\m^'^^^^' ^^ S^^^ ^^ latter a colourable qnalification to kill game, it was 

held by the Court of K. B. that, as against the parties to the 

deed, it was valid. 
1 Burr. R.396. 39. Notwithstanding the jurisdiction of the courts of common 

law in matters of this kind, yet the practice has long been to 
wui 4^ ^27 ^^^ redress in equity against deeds that are obtained fraxMkn- 
s. 24. lently ; because a court of equity will allow of a number of 
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avermenU, and will admit of several kinds of evidence not re- 
ceived in courts of law. But the cases which have been decided 
on this head are so various, and each of them depends so much 
on its own particular circumstances, that only a few general S'^'/'^j^*' 
principles can be deduced from them. 

30. It may, however, be laid down, that ignorance and mis- Treat, of Eq. 
apprehension of the party is a ground on which courts of equity as! 7,8. 
have sometimes avoided a deed ; but equity will not interpose, if 

the fact was from its nature doubtful, or equally known to both 
parties at the time of the agreement. It is not, however, every 
surprise that will avoid a deed duly made ; nor is it fitting, as it 
would occasion great uncertainty ; for it would be impossible to 
fix what was meant by surprise ; as a man may be said to be 
surprised into every action which is not done with as much dis- Whitfield v. 

1./- . ,1 -. 1 .1 . . Taylor, Til. 7. 

cretion as it ought to be ; therefore the surprise here meant must c. 2. a. 5. 
be accompanied with fraud and circumvention. There must 
either be suppressio veri, or suggestio falsi: and it must be 2j?^®'1*^![ ''• 
fully proved, for fraud is a thing odious in law, and never to i P.Wms.239. 
be presumed. 

31. Inadequacy of consideration is a ground upon which a Treat, of £q. 
court of equity has sometimes avoided a deed ; provided it be u. 9* lb. 
such as to show that a person did not understand the bargain he Pickett v. 
made, or was so oppressed that he was glad to make it, knowing 14 Ves.'2i5. 
its inadequacy : for these circumstances will show a command BaSey!'*''* 
over him, which may amount to a fraud. But there is no ^-273. 

'.,.,. . . . Dunnage v, 

case in which it has been held that mere inadequacy of price is a White, 

ground for a court of equity to annul an agreement, though Gwynne v. 

executory, if the same appear to have been fairly entered ^3)^°'^ q j 

into, and understood by the parties, and capable of being Peacock v. 

specifically performed. Still less does it seem to have been 16 Ves. 512. 
considered as a ground for rescinding an agreement actually 
executed. 

32. Bonds for money, or beneficial leases, taken as rewards Treat, of Eq. 
for procuring marriages, will be set aside in equity : because such Haii'v. Potter, ' 
transactions tend to induce executors, trustees, guardians, and ^^5.^^'* 
others connected with persons of fortune, to betray them into Cole ». Oibaoo, 

*^ ^ 1 Ves. 503. 

improper marriages. 

33. Bonds or any other securities given for the purpose of ob- Tit 26. ». 83. 
iaining appointments to offices of trust, under government, are 

also void. 
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Tit 12. c. 4. 34, It has been stated in a former title, that trustees are not 

.allowed by the Court of Chancery to become purchasers of the 

estate. This rule is extended to assignees of bankrupts, and 

solicitors to the commission. 

£zput« 35. In a late case, a purchase of the bankrupt's estate, by the 

337. ' solicitor to the commission, was set aside, though he gave the 

full value for it, at a public auction. And Lord Eldon declared, 
he would set aside all purchases made by persons having a con- 
fidential character, however honest the circumstances. 
Middleton v. 36. It has been determined by the House of Lords, that no gift 
ParL Ca.245. or gratuity to an attorney beyond his fair and professional de- 
iTY^^in^ mands, made during the time that he continues to conduct or 

manage the afiairs of the donor, shall be permitted to stand. 
And more especially if such gift or gratuity arises immediately 
out of the subject then under the attorney's conduct or 
management ; and more especially, if the donor is, at the time, 
ignorant of the nature and value of the property so given. 
37. Weakness of understanding is also a ground upon which 
Ait-Gen. v. a courtof equity will invalidate a deed. But Lord Thurlow has 

Pvnther, ... 

3Bro. C.C. observed, that there is an infinite, nay an iusurmountable diffi- 
culty, in laying down abstract propositions upon a subject which 
depends on such a variety of circumstances, as the legal com- 
petency of the mind to the act in which it is engaged ; if its 
competency be impeached by positive evidence of an ante- 
rior derangement, or affected by circumstances of bodily de- 
bility sufficiently strong to lead to a suspicion of intellectual 
incapacity. 
Idem. 38. ^' If derangement be alleged, it is clearly incumbent on 

the party alleging it to prove such derangement : if such de- 
rangement be proved, or be admitted to have existed at any par- 
ticular period, but if a lucid interval be alleged to have prevailed 
at the period particularly referred to, then the burden of proof 
attaches on the party alleging such lucid interval ; who must 
show sanity and competence at the period when the act was 
Lewis V. Pead. done, and to which the lucid interval refers. And it certainly is 
14 Va« 91. ' of equal importance, that the evidence in support of the allega- 
^^^* tion of a lucid interval, after derangement at any period bas 

Sayv.Barwick, been established, should be as strong and demonstrative of 
195. ' such fact, as where the object of the proof is to establish de» 

rangement." 
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39. If a woman on the point of marriage charges or conveys Or made in 
away her estate to a stranger, without the knowledge of her tluTnghti of 
intended husband ; such charge or conveyance will be void in '"*^^™fi^- 
equity ; being in fraud of the right which the husband acquired 

to his wife's property by the marriage. 

40. Thus, where a woman entered into a recognisance the day Lance v. 
before her marriage, it was set aside by the Court of Chancery, 2 r^Ui Cha. 
and a perpetual injunction granted ; though one witness deposed ^^' 

that the intended husband consented to the drawing of it ; but 
that person had an assignment of it himself. 

41. So where a widow made a conveyance of her estate, prior Howard v. 

Tlnnkitf 1A dH 

to her second marriage, and without the privity of her intended 
husband ; it was decreed that the second husband should enjoy 
the estate notwithstanding. 

42. It was determined, upon the same principle, that a con- Carieton v, 
yeyance made by a woman before her marriage, without the 2 vem. 17, 
privity of her intended husband, to trustees for her separate use, 

was void, against her husband. 

43. Lord Hardwicke has said, that if a woman about to marry, ^ ^^- ^^' 
gives away a part of her property, or gives a security on, or 
assignment of it, they are relievable against in Chancery. But 

where a debt is contracted for a valuable consideration, though 
concealed from the husband, it is no fraud on the marriage. 

44. Where a widow makes a provision for her children by her 
first husband, in contemplation of a second marriage, the case is 
very different ; for there she is performing a moral duty. But 
still this must not be concealed from the man she is going to 
marry ; or if not made in contemplation of a second marriage, it 
must be done publicly. 

46. Where a widow assigned over the greater part of her pro- ^^l* ^' K*"»» 
perty to trustees, in trust for herself during her widowhood, and 368. 674. 
in the event of her marrying again, in trust for her second son ; 
but the conveyance was made publicly, and prior to the marriage 
treaty with her second husband ; on a bill filed by the husband, 
to set aside this conveyance. Lord King dismissed it ; saying, it 
was a very reasonable thing for a widow, while it was in her 
power, to make a provision for her children by her former bus- 
band. And this being before her treaty of marriage with the 
plaintiff, it had been impossible to have asked him to be a party 
thereto ; he not being then thought of. 
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Strathmore v. 46. The Countess of Strathmore, a widow, having five chil- 
2B10.C.C.345. dr^n, and being tenant for life of a very considerable real estate, 
6 B^. PvK^ ^^ ^^^ ^^^^ of Jan. 1777, executed a deed, whereby she conveyed 

9*A ^^7; ^^ ftU the estate whereof she was seised for life to two trustees, 
2 Cox, R. 28. n % , t . -• 

upon trust for her sole and separate use, exclusive of any hus- 
band she should thereafter marry, with a power of revocation. 
This settlement was in fact made in contemplation of Lady S.'s 
marriage with a Mr. Grey ; and was with his knowledge and 
consent. But on the 17th of the same January she married Mr. 
Stoney, who afterwards took the name of Bowes. In the follow- 
ing month of May, Lady S., by the terror of personal violence, 
was compelled by her husband to execute a deed of revocation 
of the conveyance made before her marriage. In the year 1 785, 
Lady S. quitted Mr. Bowes her husband, and ever after lived 
separate and apart from him ; and exhibited her bill against 
him, to have the conveyance made before her marriage esta- 
blished ; and to set aside the deed of revocation. An issue was 
directed to try whether the deed of revocation was obtained by 
duress, and the jury found that it was. 

The cause then came on before Mr. Justice Buller, sitting for 
the Chancellor, who decreed that Lady S.'s conveyance before 
marriage should be established ; and upon a re-hearing before 
Lord Thurlow, this decree was affirmed. 

On an appeal to the House of Lords, it was argued on behalf 
of Mr. Bowes. — I. That the conveyance was a fraud upon the 
contract of marriage, being made without the knowledge of the 
appellant, and concealed from him at the time of such marriage. 
II. That although such conveyance was suggested to have 
been made in contemplation of a marriage, intended between 
Lady S. and another person, yet such marriage did not take 
effect. And although the disposition made by that conveyance 
might not be fraudulent as against a person knowing of, and 
consenting to such disposition ; yet as it would be clearly frau- 
dulent against creditors, or purchasers for a valuable considera- 
tion, there was no sound reason why the same should not be 
deemed fraudulent as against the appellant; who by the mar- 
riage gave to Lady S. a legal title to dower in his own estate, 
worth at that time, as he asserted, about 1000/. a year ; and be- 
came responsible for all the obligations of a husband, and parti- 
cularly for debts contracted, or to be contracted by her. 
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III. That all the cases which had been determined by courts 
of equity upon the subject^ agreed in regarding such a disposi* 
tion as fraudulent and void ; especially where made merely and 
only for the itnmediate and separate benefit of the person 
making it. 

IV. That if the decrees complained of should be established, 
a precedent would exist, destructive of confidence in every ma- 
trimonial engagement ; and leading to consequences subversive 
of all the grounds on which the law of this country, with respect 
to the obligations on husbands, by force of the contract of mar- 
riage is founded. 

On the other side the respondent submitted the following rea* 
sons for the affirmance of the decrees. 

I. That by the law of this country a woman, while unmarried, 
may dispose of and convey her property in any manner she 
pleases ; and a husband whom she afterwards marries, without 
any settlement made by him, or any inquiry concerning her for- 
tune, has no right to impeach any conveyance which she has 
made of her property, for her own separate use. 

II. That there was no instance in which conveyances made 
by a woman of her property, before marriage, had been deemed 
void, because they had not been disclosed to her husband ; un- 
less attended with such circumstances, as proved such convey- 
ances, to be fraudulent ; and that such conveyances were, in the 
case of a second marriage, where there were children by a former 
one, reasonable and laudable ; and often favoured in a court of 
equity. 

III. That it was impossible to look at the circumstances of 
this case, without perceiving that such a conveyance as the ap- 
pellant attempted to impeach, might be extremely reasonable. 
That if it were possible to conceive the husband of all others, 
who ought the least to be permitted to question any such dispo- 
sitions made by ft wife, the appellant was that husband. That 
every step by which he acquired his supposed marital rights, 
was grossly fraudulent : and therefore it would be an extraordi- 
nary administration of equity, to give him the property of his 
wife, which the law had secured to her, as a reward of his fraud. 
That his attempt to invalidate the deed in question, must appear 
still more extraordinary ; it having been determined that he, by 
the terrors of personal violence, had extorted firom the respond- 
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ent another deed, for the purpose of defeating this, which by the 

appeal he contended was in itself void. The decree was 

affirmed, (a) 

M«rtinB V. 47. This doctrine applies as well to a deed made by a man, as 

Bunb. 336. to One made by a woman. Thus where a father got his son to 

^^Q^' ' execute a deed secretly, on the morning of his marriage, charg- 

I P. Wmi. 496. iQg fjr^Q estate which was settled ; it was set aside by the Court 

of Chancery, as being in fraud of the marriage agreements. 
OUb. Cba. 267. 48. Lord Chief Baron Gilbert has said, that if a hushand 

Show. Pari. 

Ctu 71. seised in fee should, immediately before his marriage, vest the 

legal estate in trustees, to disappoint his intended wife of dower, 
such a conveyance would be reckoned fraudulent ; because it 
was made with an ill conscience, in order to deprive his wife of 
the provision made for her by the common law. 

Palmer V. 49^ Qy 3^ marriage settlement, in consideration of the mar- 

II Ves. 166. riage, and of 2000/., the portion paid to the intended husband, 

his father granted to the lady an annuity of 400/. in full for her 
jointure, and in lieu of dower. 

By a bond of the same date, the son became bound to his 
father in the penal sum of 3000/., with condition, reciting the in- 
tended marriage, and that the son» not having it in his power to 
settle a jointure upon his intended wife, his father had agreed to 
secure to the lady a yearly rent charge of 400/. out of his estates, 
which he had done ; and in order to induce the father to grant 
the rent charge, the son had agreed to enter into a bond for the 
purpose of indemnifying his father against the payment of the 
rent charge. The son died, leaving his wife surviving, and his 
executors brought a bill against the executors of his father, 
charging that the bond was a fraud upon the settlement, and 
the parties ; that it was privately settled and agreed upon be-* 
tween the husband and his father ; that neither the wife, nor 
her father, was informed that any such bond was to be entered 
into ; and that the father made use of his influence, as father, to 
induce his son to give the bond. The bill prayed accordingly, 
that the bond might be declared a fraud upon the marriage set- 
tlement, and so void. 

Sir W. Grant, M. R., said there was no distinction in princi-- 

(a) This case is not reconcileable with the preceding ones. The determination was 
clearly founded on the yery improper conduct of Mr. Bowes, before and after his mar- 
riage^— iVbte to former edition* 
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pie between this and the other cases ; it being as much a fraud 
upon the faith of the marriage contract ; for it affected to put 
the party contracting for marriage in one situation by the settle- 
menty but putting that party in another, and in a worse situation, 
by a private agreement. The parent in this case professed him* 
self to settle the jointure ; the son therefore according to that, 
was to have no part of the burden thrown upon his property ; 
but by the private agreement the burden was thrown altogether 
back upon the son. It was of no consequence that the lady 
was equally or more secure; for the contract proceeded upon 
this, that he was found the means of providing for her, without re- 
sorting to his own fortune; whereas the effect of the private 
agreement was to throw the burden entirely upon his fortune, 
by which he was, to that extent, prevented from providing for 
his family, as he otherwise might. This was just as much a 
fraud upon the marriage contract, as if, receiving a fortune, he 
returned part of it ; his capacity of providing for his family was 
equally diminished in both cases. There was therefore no dis- 
tinction upon which this case could be taken out of the effect of 
the principle ; the bond was decreed void. 

60. Where the consideration of a deed is immoral, the deed is Or for anim- 
void, both at law and in equity ; and therefore a bond given to atioa. 

a woman, as the price of prostitution, is void in law. 

61. Upon oyer being prayed of a bond, it appeared to be fromr Walker v. 
W. Perkins to the plaintiff Sarah Winter, in a penalty, reciting 3 Bun!'i568. 
that Perkins and the plaintiff had agreed to live together ; there- L?'^^' ^' 
fore he had contracted to find her meat, drink, &c. and to leave 

her an annuity of 60/. a year, if he quitted her, or she outlived 
him ; and if they had any child, he was to provide for it ; but if 
she should leave him, or go to another man, then he should not 
be obliged to provide for her any longer, or to leave her any an- 
nuity. The defendant pleaded, that this was an agreement be- 
tween the plaintiff and his intestate to live together in a state of 
fornication ; and that such a bond, made upon such an agree- 
ment, was void in law. In reply to this plea, the plaintiff alleged 
that she was a virgin, and was seduced by the intestate ; and in 
consideration thereof this bond was given to her ; and that it 
was pramium pudicitia. The defendant demurred. 

Lord Mansfield said, it was the price of prostitution ; for if 

VOL. IV. E E 
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she became virtuous, she was to lose the annuity. The bond 
was therefore illegal and void. 

62. In a case of seduction, where a bond is given for securing 
an annuity, or a sum of money, for the support and maintenance 
of the person seduced ; and not with any view to a future coha- 
bitation, a court of equity will not relieve. 
Annandale V. 63. The Marquis of Annandale seduced a young woman 
2P. Wms.432. named Harris, by whom he had a child: afterwards, by deed 
i^t'i^''' poll, he agreed that 2000/. should be laid out in an annuity for 

her benefit and that of the child. The widow of the Marquis 
brought her bill to be relieved against this deed, as made upon 
an unlawful and wicked coneideration ; and Ann Harris brought 
her cross bill to be paid the 2000/. out of the assets of the mar- 
quis. It was urged on behalf of Ann Harris, that the known 
diverdty was, where^the woman had before been a common pros- 
titute, and -drew in a young man to give such bond or covenant ; 
in such case equity would relieve. But where the man aeduced 
a woman,' who was before modest, and gave such bond or cove- 
nant, therjS the obligor, who had done the injury, stated and as- 
certained himself the damages which were to be the pr^sndmn 
pudicitia ; and no relief was given in equity. 

On the other side it was objected, that supposing equity would 
not relieve against sueh bond or covenant ; yet, H being a matter 
of turpitude, equity ought not to intermeddle. The consequence 
of which would be, that both bills should be dismissed, and 
that the Court should not lend any assistance, on account of 
assets, or otherwise, in such a case. 

Lord King said, if a man does mislead an innocent woman, it 

is both reason and justice he should make her a reparation ; and 

iBro. Par.Ca. decreed that the debts should be paid out of the assets, which 

was affirmed by the House of Lords. 

64. Although there be no seduction, yet if a man gives a. bond 
to a woman, on account of a former cohabitation, an action at 
law may be maintained upon it. 
Turner V. 66. In an action of debt upon a bond, the defendant prayed 

2 Wiis. 11.339. oyer of the condition, which was in these words: — ^*' Now the 
MatLias Condition of this obligation is suicb, that in consideration of co- 

6 v». 286. habitation had by the abpye-bonnden T. V, vAih the said Cathe- 
rine, he the said T. ¥« bath hereby agreed to secure to the said 
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Catherine the yearly sum of 30/.'' 8cc. The Cotirt held that the 
bond was good. 

66. Though the woman to whom such a bond be given was a 
common prostitute, yet it will not be set aside in equity. 

67. Lord Hardwicke has laid down a very proper distinction, 
in cases of this kind, between a married man and a bachelor ; 
and has determined that where a married man gives a bond to a 
woman whom he has seduced, she knowing him to be married, as 
a premium pudkitia, it shall not be supported in equity. 

68. A bill was brought for payment of 100/. and an annuity Priest v. Parrot, 
of 40/. which was granted by the defendant to the plaintiff, who 

being a young woman, came to live in the family of the defend- 
ant, then a married man, as a companion to his sister. And 
afterwards occasioned a separation between him and his wife. 

Lord Hardwicke said, the case was in some parts new, nor did 
he remember it had directly come before the Court. The consi- 
deration of the grant was plain ; for though expressed to be for 
divers causes and considerations, it was plain, on the evidence, to 
what it was applied ; nor was it disputed. It was plain also tp 
him what this unhappy woman (who had been very criminal 
also) had submitted to, was from the seduction of the defendant ! 
for her youth, when she came into the family, and good charac- 
ter before, were evidence thereof. And that certainly had been 
the principal ground of the determinations in that Court, where 
it had been considered as pnemium pudicUia, when the young 
woman submitted to the suggestions of the man, and was guilty 
of no fault before. But he knew of no case where the Court 
had given countenance to these sort of bonds in c&se of a married 
man, she knowing it : that differed the case, because persons Matthewi v. 
who submitted to a temptation of that sort, were without excuse : 553. and see ' 
they knew absolutely they were doing a wrong which could not 6o.*& -2^1^ 260. 
be healed, and which occasioned mischiefs to families. That Knyev. Moore. 
differed it from the cases wherein the Court had gone some 
lengths, to make a provision for such unfortunate people. The 
bill was dismissed. 

59. It has been stated that where lands are once liable to a All deedi void 
crown debt, the lien continues, into whose hands soever they ^^^ 
pass, even though conveyed by the debtor to vl bond Jide pur- xiui.s. 69. 
chaser for a valuable consideration. It follows that all such 

EE 2 
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conveyances are void as against the King, though good and 
Tit. Prerog. B. valid against all other persons. Thus it is said, in Roll's Ab.» 

that if a man becomes debtor to the King, being seised of land 
in fee, and after aliens the land, yet it may be put in execution^ 
though the alienation was before any action commenced ; for it 
relates to the time when he became indebted to the King, and 
after. 
Faveriojie. 60. Thomas Favell, a collector of the afteenth and tenth, 

Dyer» 160 a. , ^ 

13 Rep. 3. being seised of certain lands in fee, die intromissioms de collect 

tione^ in extremity of illness, aliened his estate, and died with- 
out heir or executor. It was held that process should issue 
against the terre-tenants to answer and satisfy the King thereof. 

Dvtf, ^4 b!^' ^^« ^^'' ^iUiam Cavendish, who was treasurer of the chamber 

Plowd. 321. tQ King Henry VIII., Edward VI., and Queen Mary, being in- 
debted to the Crown, purchased lands, which he afterwards 
aliened ; and of part took an estate to himself and his wife, and 
part remained in the hands of others ; and died without render* 
ing an account It was debated whether or no these lands could 
be seised into the hands of the Queen, and be retained by the 
course of the common law, till an account was made by Caven- 
dish : for he was not bound to the Crown in any recognisance or 
obligation, but the matter of the seisure rested entirely upon the 
common law. 

All the Barons of the Exchequer agreed that the seisure was 
lawful ; for the Crown might have seised the lands in the hands 
of Cavendish ; and by the same reason, in the hands of every 
one that came in under him ; for nullum tempus occurrii regi. 
And Plowden says, Sir W. Seyntloo, who had married Cayeu* 
dish's widow, having intelligence that the law was against him 
and his wife, compounded with the Queen by paying 1000/. into 
the Exchequer ; and got a release and pardon for the residue r 
and in the pardon it was recited, for the maintenance of the pre^ 
rogative, that the law was with the Queen. 

'fit. 1. s. 69. g2. Where a person is an accountant to the Crown, and sells 

his lands, not being indebted to the Crown at the time of the 
sale, yet if he afterwards becomes indebted to the Crown, in 
his situation of accountant, his lands may be seised by the 
Crown, in the hands of the purchaser, in consequence of the sta^ 
tute 13 Eliz. 

9>^*^S!f' 63. Sir C. Hatton being remembrancer, and collector of the 

Godb. 289. ** 
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first fruits, for his life, after the death or surrender of one God<^ 
frey, who then held that office in possession ; and being seised in 
fee of divers manors, settled them to the use of himself for life, 
remainder to his son in tail. He afterwards became indebted to 
the Crown by reason of his office ; and the question was, whether 
the lands thus settled could be extended for the debt It was 
resolved that although Sir C. Hatton was not indebted to the lo Rep. 55 b. 
Crown at the time when he made the settlement, yet having be- 
come indebted to the Crown ten years after, the lands com- 
prised in the settlement were liable, by reason of the retrospect 
of the words in the statute, 13 Eliz. " as if the same treasurer, 
receiver, 8cc. had, the day he first became accountant, stood 
bound by writing obligatory, having the effect of a statute staple 
to her Majesty, her heirs or successors, for payment of the 



same." 



64. An alienation bondjide, prior to the acceptance of an office, Coxhead's cim 
which renders the person accepting ian accountant of the Crown, 

is good ; and it was said arguendo, in a subsequent case, that if 

a man is a receiver to the King, and hot indebted, but clear ; and Att. General v. 

sells his land, and ceases to be a receiver ; and afterwards is ap- 2 Mod! 247. 

pointed to be a receiver again ; and then becomes indebted to the 

Crown, the sale is good. 

65. It has been stated that an assignment of a term for years. The Crown 
by a person indebted to the Crown, before any execution awarded, ^^ ^ attend. 
is good. This doctrine does not, however, apply to terms for Tit. a. c. 2. 
years, which are attendant on the inheritance ; for in that case, Nicbolis v. 

if the King extends the inheritance, he will become entitled to 2 vem. 389. 
the term. 

66. Colonel Montressor being seised in fee of a freehold es* Rex v Smith, 
tate, and there being an old term for years in the lands outstand-* ^^^ 1304. 
ing, which was assigned to attend the inheritance, sold the estate ^"^!* xvi 
in 1795, to Mr. Smith ; and the term was assigned to a trustee 

for him. At the time of this sale Colonel M. was indebted to 
the Crown, but Smith had no notice of that circumstance when 
he purchased. The Crown issued an extent against Col. M., 
and the sheriff seised the lands purchased by Smith. A question 
arose in the Exchequer^ whether the outstanding terra, which 
was held in trust for Smithy should protect him against the claim 
of the Crown. 

The Lord Ch. Baron said, that the case which came nearest to 
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Tit. 12. c. 2. this was that of the Attorney General v. Sands, where it was re^ 

solved, that as the inheritance was not forfeited, the term was 
not forfeited ; for being a term attendant, it was but an accessary 
to the inheritance. If the converse of this case was considered, 
it would make it still more clear ; if the inheritance had been 
forfeited, the term must have been forfeited also. In deciding 
according to the course of the common law, he thought it clear 
that an outstanding term could not defeat the King's process by 
extent. In courts of equity, it was said, a purchaser without 
notice was a person favoured : perhaps it might be a sufficient 
answer to say, that in this case they were not in a court of equity. 
The question was, what ought to be the decision of a Court ac- 
cording to the common law. This question could not be decided 
in a court of equity ; they could not sue for a decree. When a 

Tit. 12. c. 3. court of equity was resorted to, and this was the situation of the 

parties, the Court did nothing but stand neuter between, such 
parties ; and leave them to make the most of it He thought, 
on the whole, the land was chargeable that had been in the 
hands of the King's debtor : and from the cases that bad been 
decided, it was sufficiently clear that the term was ; it was the 
whole interest in the land, whether it was divided or not. Now 
that being so, it should seem to be the result of what was to be 
found in the books, that of the King's common law remedy, it 
was impossible to doubt, and that remedy was given in eveiy 
case where the party who was indebted to the Crown had a pre- 
sent beneficial interest, as well as a reversion ; both of these 
were considered as chargeable for the debt of the Crown. The 
lands of the King's debtor might be extended by the Crown, in 
whatever hands they were found ; and therefore, upon the whole, 
the judgment must be for the Crown. 
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What Deeds are void as to Creditors and Purchasers. 



Sect. 1. Siatutes in favour qf Cre- 
ditors and Purekaaers. 
S. What Deedt are void by 

these Statutes. 
4. Deeds made to dtfraud Cre- 
ditors. 
9. Or to defraud Purchasers. 
12. Notice is immaterial. 
15. Voluntary Conveyances void 
against existing Creditors. 
17. But not against future ones. 
21. Voluntary Conveyances void 

against Purchasers. 
26w Though with Notice. 
SO. And Comceyanees with Power 
qf Revocation. 



Sect. S8. Who are deemed Purcha- 
sers. 

44. VoluKtary Conveyances bind- 
ing on the Party. 

47. And good as to .subsequent 
voluntary Conveyances. 

49. And also as to a Witt. 

64. Proviso for Deeds made on 
good Considerdtion. 

67. Settlements in Consideration 

qf Marriage. 

68. How far the Consideration 

of Marriage extends. 
74. Settlement by a Widow on 
her ChUdren. 



Section I. 

By the statute 13 Eliz. c. 5. s. 2. made perpetual by stat. 29 statatesin 
Eliz. c. 5. it is enacted that all and every feoffment, gift, grant, tore aDd pur- ' 
alienation* bargain, and conveyance of lands, tenements, and S^^^"* 
hereditaments, goods and chattels, or of any lease, rent or other 
profit or charge out of the same, shall be deemed and taken, 
only as against person or persons, their heirs, executors, ad- 
ministrators, or assigns, whose actions, by such covinous or 
fraudulent devises, shall be in anywise disturbed, hindered, 
or defrauded, to be void and of none effect ; any pretence, colour, 
feigned consideration, expressing of use, or other matter or thing 
to the contrary. 

2. By the statute 27 Eliz. c. 4. s. 2. made perpetual by the 
statute 39 Eliz. c. 18. it is enacted, '* That all and every convey- 
ance, grant, charge, lease, estate, incumbrance, and limitation of 
use or uses, of, in, or out of any lands, tenements, or other here- 
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ditaments whatsoever^ for the intent and purpose to defraud and 
deceive such person or persons, bodies politic or corporate, as 
shall purchase the same lands, tenements, or hereditaments, or 
any rent, proGt, or commodity in or out of the same, shall be 
deemed and taken, only as against that person and persons, 
bodies politic or corporate, his and their heirs, successors, exe- 
cutors, administrators, and assigns, and against all and every 
other person and persons lawfully having or claiming by, from, 
or under them which shall so purchase^ for money or other good 
consideration, the same lands, tenements, or hereditaments, or 
any rent, profit, or commodity in or out of the same, to be utterly 
void, frustrate and of none effect" 

3. With respect to the deeds which are rendered void by 
these statutes, as against creditors or purchasers, they are of 
two sorts : I. Deeds made with an express intent to defraud 
creditors, or subsequent purchasers. II. Deeds made upon 
good, but not valuable considerations ; which are usually called 
voluntary conveyances. 

4. As to deeds made with an express intent to defraud credi- 
tors, no doubt can arise respecting their nullity, under the 
statute 13 Eliz., [as against third persons,] whenever such an 
intent can be proved, even though they should be made upon a 
valuable consideration: [but such deeds are good against the 
grantors, for no man can allege his own fraud in order to inva- 
lidate his own deed.] 

5. In a case determined in 44 Eliz. the following circum- 
stances were held to be badges of fraud : — I. The gift was 
general, of all the donor's goods and chattels, real and personal, 
without exception of his apparel. II. The donor continued in 
possession, and used them as his own; (a) and by reason 
thereof he traded and trafficked with others, and defrauded and 
deceived them. III. There was a trust between the parties. 

d. A. conveyed his estate to the use of himself for life, with 
power to mortgage such part as he should think fit, remainder to 
trustees, to sell and pay all his debts ; but continued in pes- 



(a) [But the possession of the debtor is not necessarily a badge of fraud ; as where the 
goods of the debtor were sold under an execution by the sheriff to a creditor foraTaluable 
consideration, who let tlie goods to the former owner for a rent which was actually paid. 
Watkins v. Birch, 4 Taunt. 823. See further Dawson v. Wood, 3 lb. 256. Reed v. 
Blades, ^ lb. 212. Steward v. Lombe, 1 Bro. & Bing. 506.] 
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session, and kept the deed : afterwards, A. became indebted by 
judgment and bond. It was decreed that this conveyance was 
fraudulent, as against the creditors by bond and judgment ; who 
not having notice of the settlement, should not come in on an 
average only with the other creditors. 

7. It was determined in a modem case, that where a person, . Estwick v. 
having several creditors, conveyed part of his real and personal 5 jj^ r. 420 
estate to a trustee, in trust to pay half the rents and profits to 

the grantor, for his own use, and the residue among certain 
creditors named in a schedule ; without any intention of frau- pickstock v. 
dulently delaying his other creditors ; the deed was not void, ^jf^yif ^' ^ 
within the statute 13 Eliz.: and Lord Kenyon said it was 
neither illegal nor immoral to prefer one set of creditors to 
another. 

8. No creditor can avoid a fraudulent conveyance, unless his 
debt is of such a nature as to affect the land ; so that he must 
obtain a judgement for it. 

9. With respect to deeds made with an express intent to Or to defraud 
defraud purchasers, the statute 27 Eliz. was particularly neces- ^""^ 

sary ; for it is said by Yelverton in 37 Eliz. that at common law cro. Eliz. 445. 
no fraud was remedied which should defeat an after purchase ; 
but that only which was committed to defraud a former interest. 

10* The mere continuance in possession, after the execution CoMle v. 
of the conveyance, if such possession be consistent with the ja. 158. 
deed, is not in itself sufficient evidence of an intent to defraud. 

11. It is not necessary that the person who sells the land 
should have made the former conveyance. For it was resolved 

in 3 Jac. that if a father made a lease by fraud or covin to de- Barrel's caae, 

fi Had 72 

fraud purchasers, and died ; and the son, knowing or not know- 
ing of the lease, sold the land for a valuable consideration, the 
purchaser should avoid the lease. 

12. Although the subsequent purchaser (a) should have notice Notice is im- 
of the preceding fraudulent conveyance, yet he will be allowed 

to invalidate it. 

13. Thus, Lord Chief Justice Wray has said, if A. seised of Gooch'scase, 
land in fee, makes a fraudulent conveyance, to the intent to ^* 
deceive purchasers against the statute 27 Eliz., and continues in 

(a) [The purchase must be made honA, fide, and not be merely colourable, for the 
purpose of avoiding the settlement. Doe v. James, 16 East. 212.] 



426 



Cowp. R. 711. 



SUoden v. 
Bullock, 
5 Rep. 60. 



2Taiibt]82. 



Voluntary con- 
yeyanc«8 void 
against existing 
creditors. 
1 Atk. 15. 



Apbarry v. 
Bodingham, 
Cro. Eliz. 350. 



But not against 
future ones. 



Title XXXir. Beed. Ch. XXVIIL $. 13 -17, 

poesession, and is reputed owner; B. enters into discourse with 
A. for the purchase of it, and by accident gets notice of the 
fraudulent conyeyance, and notwithstanding concludes with A«, 
and takes assurance of him. In diis case B. should avoid the 
fraudulent conveyance by the said act, notwithstanding his 
notice : for the act, by express words, made the fraudulent con- 
veyance void, as to a purchaser: and forasmuch as it was 
within the express purview of the act, it ought to be taken and 
expounded in suppression of fraud. 

14. One Bullock made a fraudulent estate of his land within 
the statute ^7 Eliz., and afterwards offered to sell it to Standen. 
Before assurance thereof* Standen had notice of the fraudulent 
conveyance, and notwithstanding proceeded and took his as^ 
surance of Bullock. It was agreed that Standen should avoid 
the fraudulent conveyance ; for the notice of the purchaser could 
not make that good, which an act of Parliament made void as to 
him ; and true it was, quod non decipilur qui scit se decipi. But 
in this case the purchaser was not deceived ; for the fraudulent 
conveyance, whereof he had notice, was void, as to him, by the 
said act, and therefore should not hurt him ; nor was he, as to 
that, in any manner deceived. 

16. When the Judges were first called upon to expound these 
statutes, they appear to have considered all voluntary convey- 
ances, that is, all conveyances not founded on a pecuniary or 
other valuable consideration, as fraudulent, and consequently 
void against all existing creditors, as also against future ones. 
And it is the same whether the debt was contracted by the 
person who makes the conveyance, or the person from whom he 
derives the estate. 

16. Thus where A. having lands as heir to his father, cove- 
nanted for natural love and affection to stand seised to the use 
of himself for life, remainder to his first son in tail, &c. ; he 
having notice at the time of a bond entered into by his father to 
B. ; an action of debt was brought by B. on this bond against 
A. as heir ; and it was held that the conveyance by A. was frau- 
dulent and void against B., as much as a conveyance by the 
father, the original debtor, would have been. 

17. It appears, however, to have been soon established that 
voluntary conveyances were only void against creditors, where 
the persons making such conveyances were indebted at the time. 
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And that all voluntary conveyaoces were pot yoid against fsihy^Q 

creditors, but only such as were also fraudulent. Tbu» it is said 

in a note in Dyer, that if a man coqyeysiand for. the prefeciaent Holcroft's case. 

of bis children ; this shall be good if he was not in debt at the 

time; but if he was in debt, it would be otherwise. 

18. Lord Hardwicke has said, that it is necessary, on the.ata* \ ^*' ^3. 4. 
tute 13 Ehz., to prove that the person making a settlement was Jac.552. 
indebted at the time, or immediately after the execution of the 

deed. And that where a man has died indebted, who ia bis 
lifetime made a voluntary settlement, upon . application .to>-4he 
Court of Chancery, to make it subJBCt to his .debts. as real 
assets, the Court has always denied it, unless, it was. shown 
that he was indebted at the time the conveyance. was executed. 

19. It was held by Lord Kenyon, when M. R., that a settle* Stephens v. 

_ •/ rf Olive, 2 Bio. 

ment after marriage, in favour of a wife and children, by a per* c. c. 90. 
son not indebted at the time, was eood asainst creditors, and C^. euz. sio. 

° ° Lush ». Wil- 

not within the statute 13 Eliz. And in another case it was de- kioson, 5 Ves. 
Glared by Lord Alvanley, when M. R., that to impeach a settle- 147' Bau^^ 
ment, nuide after marriage, under the statute 13 Eliz., the bus- *"|^"^{f.g' 
band must be proved to have been indebted, at the time, to the sheanv.Rogers, 
extent of msolvency. 

20. Conveyances of this kind are, however, lendered void Walker v. 
against commissioners of bankrupts, by the statute 1 Jac. I. ; 1 Atk. 93. 
unless made upon the marriage of a child, being of the age of 
consent. 

21. Voluntary conveyances are in all caa^void against sub- Volantaiy con- 
sequent bon& fidt purchasers^ for valuable consideration ; for the l^nst pur^* 
subsequent conveyance to a purchaser sufficiently proves a ^°^^'^* 
fraudulent intent, in making the former conveyance. And 
although it is said in Bovey's case, that a voluntary, conveyance } Veou 194. 

m VeSa 10« 

was not, on that account, to be reckoned fraudulent, or to be 3 Atk. 412* 
avoided by a purchaser for a valuaUe consideration, and this 
doctrine has been frequently repeated; yet there is no case 
where a voluntary conveyance, though unattended with fraud, has 
been supported against a subsequent hon& fide purchaser for a 
valuable consideration. But, on the contrary, such voluntary Tot. R. 158. 
conveyances have always been deemed fraudulent and void, as 
against subsequent purchasers. 

22. The plaintiff's suit was to be relieved upon articl<i9 of Leach v. Dean, 
agreement for the purchase of land from the defendant Richard 78. 
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Dean, who» before any conveyance in execution of the artideii, 
had conveyed the premises by deed to the defendant, Roger 
Dean, his son. The Court, with the assistance of the Judges^ 
declared that the said deed so made to Roger Dean, being a 
voluntary conveyance, and the said Richard Dean settling the 
premises to the plaintiff for valuable consideration, the said 
voluntary conveyance was a fraud. 

23. Settlements made upon a wife or children, after marriage, 
unsupported by any other consideration but that of love and 
affection, being only founded on a moral duty, are voluntary ; 
and void under the statute 27 Eliz., as to subsequent pur- 
chasers for valuable consideration. 

. 24. Thus, in the case of Colvile v. Parker, Justice Tanfield 
cited a case in which it was adjudged, that where a person, 
after marriage, voluntarily assigned a lease for years, as a 
jointure for his wife; and afterwards sold it to one who had 
not any notice of this conveyance ; it was within the statute. 

25. J. Reade being tenant for life, with remainder to his 
daughter Elizabeth in tail ; they joined in levying a fine to 
trustees, in trust for the father for life, and after his decease for 
the maintenance of Elizabeth and her children during the life 
of Elizabeth, and after her death and that of her husband, to 
raise portions for their younger children. Elizabeth survived her 
husband, and made a lease of the premises for twenty-one years 
at a rack-rent. Upon an attempt to annul this lease by the 
daughter of Elizabeth, Lord C. J. De Orey delivered the opinion 
of the Court, that the deed was only a voluntary conveyance, 
within the true meaning of the statute 27 Eliz., being founded 
only upon a good, and not upon a valuable consideration ; and 
therefore could not be set up against a bona fide purchaser, (a) 

26. Although a purchaser has notice of a voluntary settle* 
ment before he purchases, yet it will not affect him ; and he 
will be allowed to hold the estate against the person claiming 
under such voluntary settlement 

27. C. Evelyn, by a settlement after marriage, conveyed the 

(a) [A conveyance for payment of debts generally, to which no creditor is a paity» 
nor any particular debts expressed, is a fraudulent conveyance within the above statute 
against a subsequent purchaser for a valuable consideration, (Leech v. Leech, 1 Cha. 
6a. 249. Wallwyn v. Coutts, 3 Mer. 707. \ 3 Sim. 14. Garraid v. Lord Laudenfale, 
3. Sim. 1.) and cannot be enforced by the creditor.] 
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premises in question to trustees, to the use of himself for life, 
remainder to trustees, to pay an annuity to his wife for her life, 
remainder to other trustees, to raise 4000/. for younger children, 
remainder to his first and other sons in tail, with a proviso that 
it should be lawful for C. Evelyn, by deed, to revoke the uses, 
and sell the estate; but he covenanted that the money to 
be raised by the sale of the lands, should be paid to the 
trustees, to be by them laid out in the purchase of other lands, 
to be settled to the same uses. J. Templar purchased the 
settled estate of Evelyn, and paid the purchase money to him. 
The children of Evelyn, claiming under the settlement, filed 
their bill against Templar, stating that he had notice of the set- 
tlement, and insisting that he ought to have paid the purchase- 
money to the trustees, not to Evelyn. The defendant contended 
that the settlement being made after marriage, was voluntary, 
and fraudulent as to him ; and claimed the benefit of the statute 
27 Eliz. Lord Thurlow said, that although it would have been 
as well, at first, if voluntary conveyances had not been thought 
so little of, yet the rule was such, and so many estates stood 
upon it, that it could not be shaken ; and dismissed the bill. 

28. J. Manning, by indenture dated in 1783, in consideration Doe v. Man* 
of love and affection for his mother, sisters, and brother, and for 59. Cormick 
making a provision for them, conveyed the premises in question ^'^^^l 
to trustees, to the use of himself for life, remainder to the use 
of his mother for life, &c. Two years after, J. Manning, in 
consideration of 1800/. conveyed the premises to R. Otley in 
fee; and Otlcy had notice of the settlement of 1783 before 
payment of the purchase money, and execution of the con- 
veyance. 

The question was, whether this conveyance to Otley, who 
brought an ejectment for the recovery of the premises, was good 
against the prior settlement. 

Lord EUenborough delivered the judgment of the Court. He 
said, as it was found that there was no fraud in fact in the con- 
veyance of 1783, the only point for the consideration of the 
Court was, whether a voluntary conveyance, without any valu- 
able consideration, be not, according to the legal construction of 
the statute 27 Eliz., fraudulent against a subsequent purchaser 
for a valuable consideration ; or, in other words, whether in such 
a case the law do not presume fraud, without admitting such 
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preBnmption to be contradicted. After stating all the cajses, his 
Lordship concluded in these words : ** Thus stand the authorities 
on both sides of the question ; and the weight, number, and 
uniformity of those which establish the point contended for, on 
behalf of the plaintiff, do, in our opinion, very much preponde- 
ratev And as many estates depend upon the rule, it ought not, 
we conceive, to be shaken. It appears from a manuscript note, 
formerty belonging to Mr. Justice Clive, that Mr. Horseman, in 
the year 1713, advised the making of a mortgage of the estate 
settled in strict settlement by Sir R. Anderson, after his mar- 
riage ; thinking it voluntary and fraudulent, as against a pur- 
chaser. And the like advice as that which he gave nearly a 
century ago, probably had been given before ; and that it has 
been given since, and acted upon, we cannot doubt ; as Lord 
Thurlow was not likely to have expressed himself as he did in 
Ante, 1. 27. Evelyn v. Templar, unless he had known that such had fre« 

quently been the case. Feeling ourselves pressed with these 
authorities and considerations, we think ourselves bound to give 
judgment for the plaintiff. 

'' Much property has no doubt been purchased, and many 
conveyances settled, upon the ground of its having be^n so 
repeatedly held that a voluntary conveyance is fraudulent, as 
such, within the statute 27 Eliz. ; and it is no new thing for the 
Court to hold itself conchided, in matters respecting real pro- 
perty, by former decisions, upon questions in respect to which, if 
it were res iniegra, they probably would have come to very dif- 
ferent conclusions. And if the adhering to such determinations 
is likely to be attended with inconvenience, it is a matter fit to 
be remedied by the legislature ; which is able to prevent the 
mischief in future, and to obviate all the inconvenient conse- 
quences which are likely to result from it, as to purchases already 
made. And we cannot but say, as at present advised, and con- 
sidering the construction put on the statute, that it would have 
been better if the statute had avoided conveyances only against 
purchasers for a valuable consideration, without notice of the 
prior conveyance." 
29. With respect to the principles upon which courts of equity 
M^^u* *^^ ^^ cases of voluntary conveyances. Sir W. Grant, at the in- 

is Ves. 101. stance of a purchaser who entered into a contract with notice of 

voluntary settlement, enforced a specific performance of it 
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against the persons, claiming under that settlement, . But in a 
subsequent case, where a vendor who had made a voluntary set- Smitii v. 
tlement, filed a bill for a specific performance against a person 2 Mer. 123. . 
who had contracted for the purchase of the estate, and who ajt ^f ^^' 
the date of the contraQt had not notice of the settlement, but 
subsequently obtained information of it ; he refused to assist the 
vendor, upon the ground that the party who made the .settlement Johoaon «. 
bad no right to disturb it, as against himself. 3^d.*283. 

30. By the fifth section of the stat. 27 £Iiz. it is enacted, that And convey- 
if any person shall make any conveyance of lands, with a clause power of re- 
ef revocation, at his will and pleasure, of such conveyance, ^®^**®°* 
and after such conveyance, shall bargain, sell, demise, grant, 
convey, or charge the same lands to any person or persons, for 
money, or other good consideration, the said first conveyance not 

being revoked, that the said former conveyance, as against 
such bargainees, vendees, lessees, their heirs, successors, exe- 
cutors, administrators, and assigns, shall be void and of none 
effect 

31. It was resolved in Twyne's case, that if a roan has a 3 Rep. 83 a. 
power of revocation, and afterwards, to the intent to defraud ^ 
purchaser, levies a fine, or makes a feoffment, by which he ex- 
tinguishes his power, and then bargains and sells the land for a 
valuable consideration, the bargainee shall enjoy it ; for as to 

him, the fine or feoffment by which the condition was extinct, 
was void by the said act ; and so the first clause, by which all 
fraudulent and covinous conveyances are made void, as to pur- 
chasers, extends to the last clause of the act, namely, when he 
who makes the bargain and sale had power of revocation. And 
it was said that the stat, 27 Eliz. has made voluntary estates. Cross, v. 
with power of revocation, as to purchasers, iq equal degree with crof Ja. iso' 
conveyances made by fraud and covin, to defraud purchasers. 

32. A man conveyed lands to the use of himself for life, Je- Standen v. 

Bnllock 

mainder to several persons of his blood, with a future power of 3 Rep. 82 b. 
revocation ; and before the power began, he, for a valuable con- 
sideration, bargained and sold the land to another and his heirs. 
It was adjudged that this bargain and sale was within the re- 
medy of the statute ; of which the intent was, that all voluntary 
conveyances, which were originally subject to a power of revo- 4 Russ. 131. 
cation, whether present or future, should not stand against a 
purchaser for a valuable consideration. 
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33. A power to mortgage an estate to any extent is in effect 
a power of revocation, and will therefore render a deed void, as 
to a subsequent purchaser. But if no fraud be found, a proviso 
to charge with a particular sum is not within the statute. 

34. A power to lease all or any part of the lands, for any 
number of years, with or without any rent ; being in effect a 
power of defeating the whole settlement, has been considered as 
a power of revocation. 

35. Where the power of revocation can only be exercised 
with the consent of persons who are not under the control of 
the settlor, the conveyance will not be considered as within the 
statute. 

36. Sir John and Lady Maynard, in consideration of the 
marriage of their son, and of 6000/. portion paid with his wife, 
covenanted to levy a fine of lands, which were the estate of 
Lady Maynard, to the use of Sir John for life, remainder to 
Lady M. for life, remainder to the son and his heirs ; with a pro- 
viso, that it should be lawful for Sir John and Lady M., with 
the consent of four persons, to revoke the uses. After the 
death of Sir J., Lady M. entered and sold some of the lands, 
without the consent of the trustees. It was resolved that the 
settlement was not fraudulent, within the stat. 27 Eliz., as it 
could not be made to deceive a purchaser. The power of revo- 
cation not being exercisable at the will and pleasure, such are 
the words of the act, of the settlor ; but was restrained by the 
necessity of obtaining the consent of four persons, intrusted for 
the son's wife. Whereas, in the case mentioned in 3 Rep. 83. b. 
the consent seemed to be given by a person at the devotion of 
the settlor, and appointed by him. 

37. Where a deed contains a power of revocation, at the will 
and pleasure of the settlor, it is immaterial whether the consi- 
deration be a valuable, or only a good one ; for it is equally void 
as to a subsequent purchaser. And in an opinion of Mr. Booth's 
it is said, ** The reserving of powers of revocation to the grantors 
or original owners of the land, though checked by requiring the 
c<msent of the trustees, hath of late been disused in settlements ; 
because doubts have arisen whether such settlements are not 
fraudulent within the statute of 27 Eliz," And now powers of 
revocation, sale, and exchange, are always reserved to the 
trustees. 
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S8« With respect to the p^sons who are deemed subsequent ^v^<> ^^ deem- 

, .... -^ __. . , , . ™, ed purchaaera. 

purchasers, within the staL 27 £liz.| it was resolve^ m Twyne's 3 Rep. 83 a. 

case, that no purchaser should avoid a precedent conveyance, 

made by fraud and covin, but he who was a purchaser for money, 

or other valuable consideration. For although in the preamble 

it is said, for money or other good consideration, and likewise in 

the body of the act, yet these words are to be intended only of 

vfUuable consideration ; and this appeared by the clause respect* 

ii)g powers of revocation. For there it is said, for money or 

Qthei good consideration, paid or givep ; where the word paid is 

referred to money, and given to good consideration, which ex-* 

eludes all considerations of nature or blood, or the like, and 

were to be intended only of valuable considerations, which might 

be givep. 

39. A mortgagee is a purchaser within the statute 27 Eliz., 
and way therefore avoid a prior volunti^ry conveyance, as 
fraudulent. 

40, R. Emery conveyed the premises in question, without Chapman v. 
any consideration, to the use of himself for life, remainder to his c^^'279. 
wife for life, remainder to their issue in tail. Three years after, 
Emery mortgaged the premises for 70U/. to a person who had 
notice of the settlement. In an ejectment, the question was, 
whether the mortgagee should avoid the settlement as fraudulent, 

under the atat 27 Elis. It was contended, 1 . That the statute 
only related to purchasers, and that a mortgagee was not a pur- 
chaser. 2. That the mortgagee had notice ; and no pretence or 
ciroumstance of fraud appeared. The settlement was three 
yei^rs prior to the mortgage, therefore could not have been made 
with a view to defeat it. 

Lord Mansfield said, there was no doubt but that a mortgagee 
was a purchaser. And as to the point of notice, that made no 
difference ; beci^use it was of a conveyapce made void by the 
ati^tute. 

41* A lessee at a rack rent is a purchaser within the stat. i Ab. Eq. 
27 Eliz. ; and in the case of Goodright v. Moses, this point was ^^' *' 
admitted. But in the case of Upton v. Bassett, it was held, that cro. EUi. 444. 
where a person made a lease without receiving any fine, or re- 
serving any rent, the lessee was not a purchaser within the 
statute 27 Eliz., and therefore could not avoid a preceding vo^ 
luntary conveyance. i 

VOL. IV. F p I 
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42. Where the price is inadequate in a considerable degree, 
or where an apparent inadequacy of price is coupled with other 
circumstances, indicating a fraudulent collusion between the 
purchaser and the vendor, to avoid a preceding conveyance ; a 
purchaser under such circumstances will not be entitled to the 

Sup.s.i2n.(a) protection of the statute. 

43. The consideration of an intended marriage is sufficient to 
establish a subsequent conveyance, and to render a previous vo- 
luntary one fraudulent and void, as against such second convey* 
ance. But a settlement upon a wife after marriage, or upon 
children, will not avoid a preceding voluntary conveyance ; un- 
less it be made in pursuance of articles entered into before mar- 
riage. 

44. The statutes 13 & 27 Eliz. only avoid voluntary convey- 
ances, as against creditors, and subsequent purchasers ; and 
therefore the persons making voluntary or fraudulent and co* 
vinous conveyances, and all those claiming under them, are as 
much bound by such conveyances, as if these statutes had not 
been made. 

45. A. made a voluntary conveyance to B., and afterwards a 
mortgage of the same lands ; the first deed, on a trial at law, 
was found fraudulent ; B. exhibited his bill to redeem the mort- 
gage. It was decreed, that though the deed to B. was frau- 
dulent, quoad the mortgage, yet it was good as to the equity of 
redemption, and would pass it ; for a voluntary deed is good 
against the party that makes it, and his heirs. 

46. In the case of Leach v. Dean, the Court declared that as 
to the voluntary conveyance, the same was not thereby im- 
peached, as between the father and son, for any advancement, or 
any other thing thereby settled on the said son; other than 
making the said articles. 

47. A voluntary deed cannot be defeated by a subsequent 
voluntary deed. And it has been stated, that where there are 
two voluntary conveyances of the same land, the first will 
prevail. 

48. A. made a voluntary settlement of lands in trust for his 
grandson and his heirs ; some years after, he made another vo- 
luntary settlement of the same estate, to the use of his eldest son 

& Clar' 15^**^' ^^^ ^^^^* remainder to his first and other sons in tail ; and by will 

gave a considemble estate to his grandson. It was proved thai 
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A. always kept the first settlement in his custody, and never 
published it, but it was found after his death amongst his waste 
papers ; and the after deed was often mentioned by him, and he 
told the tenants that his eldest son was to be their landlord^ after 
his death ; yet the bill was dismissed, as to any relief against the 
first deed. The decree was affirmed in Parliament. 

49. A voluntary settlement is also good as against a subse- And also as to 
quent will^ because neither of them are founded on a valuable 
consideration. 

60. A person who was cestui que trust of a term, by a little VilUersv. 
scrap of paper at an alehouse, but under hand and seal, settled i vem. lOO. 
the term on the plaintiffs, to pay his debts, and gave them the 
surplus. Afterwards, being dissatisfied with this settlement, 

which he had delivered to a creditor, he devised the terra, by 
will in writing, to his half brother, subject to the payment of his 
debts. The question was, whether the deed or will should 
prevail. 

Lord Nottingham held, that there was no colour for setting the 
deed aside, to make way for the will : that if a man improvidently 
binds 'himself up by a voluntary deed, and does not reserve a 
liberty to himself, by a power of revocation ; the Court of Chan- 
cery will not loose the fetters he has put upon himself, but he 
must lie down under his own folly. For if you would relieve in 
such a case, you must consequently establish this proposition, 
viz. that a man can make no voluntary disposition of his estate, 
but only by his will ; which would be absurd. 

61. In a subsequent case, where the question was, whether a Boughton v. 
will could have any effect to revoke a voluntary deed, made pre* i a^. 625, 
▼ious to it in time, and which was formal as to the execution, but 

Tcry informal as to several parts of it; Lord Hardwicke said, 
here was a voluntary deed, without a power of revocation, not at 
all unfair, but only kept, and never cancelled. The will was no Bolton v, 
more than voluntary; and as there was no case where a volun- 414 q/ 
tary settlement had been set aside by a subsequent will, this no 
longer remained a question. 

62. [In Sear v. Ashwell, Lord Hardwicke decided, that a vo- ^ Swan. 4il. 

in QotoSi 

luntary deed in favour of younger children, though retained in 
the possession of the grantor, and afterwards destroyed by him 
upon his second marriage, should be established as against 
legatees. 
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63. In Carey v. Stafford, a voluntary conyeyance of landa, not 
the property of the grantor, was establiAed agaiast him, as an 
agreement to settle lands upon the grantee of equal value.} 

54. There is a proviso in the atat. 13 Eliz. s. 6. that it shall 
not extend to any estate or interest in lands, made upon good 
consideration ; and bona fide lawfully oonveycd or assured to any 
person, not having at the time of such oonveyaaee any notice of 
such covin, fraud, or collusion, as is aforesaid. And in the atat 
27 Eliz. there is also a proviso (s. 4.) that it shall not extend to 
make void any conveyance, assignment of lease, assurance, grant, 
charge, lease, estate, or interest in any lands, &c made upen 
good consideration, bona fde^ to any person or persons, bodies 
politic or corporate. 

56. In consequence of these provisions* deeds ms^ for a pe- 
cuniary consideration, or in consequence of any stipulations 
which are beneficial and valuable, are not within these sets, 
and cannot be impeached, either by creditors or subsequent 
purchasers. 

66. John Hammerton being seised in fee of an estate charged 
with an annuity of 50^ to his mother, and having two brodieis, 
and being about to be married, prevailed on his mother to relin* 
quish her security upon the whole estate, and take a aoeurity 
upon part : a settlement was made aocordingly, by which the 
estate was limited to John for life, remainder to his first and 
other sons by that marriage in tail male, remainder to the next 
brother in tail male, remainder over. And the quesCien was, 
whether the remainder to the next brother of John was vxikin- 
tary. The Court held that it was not vcAuntary, because the 
mother must be presumed to have stipulated for the limitation to 
her second son, as the price of her relinqaiahiog her security upon 
the whole estate, and taking a new security upon part 

57. Marriage being considered as a valuable considerataon^ 
deeds made previous to, and in consideration of an intended 
marriage, have been always held good within these provisoes, 
and not impeachable by creditors, or subsequent purchasers. 

58. A person having an estate in reversion in a copyhold^ sur- 
rendered it to his eldest son in tail, in order that his son, eoning 
in as a purchaser, should pay a smaller fine. Afterwards the 
father, on a treaty of marriai^ between his son and B., toU 
B.'s friends that this copyhold was so settled ; and the marriage 
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was bad, and a portion of 2000/. paid with B. Some time after, 
the father settled the copyhold on a second wife. 

Lord Cowper decreed that the surrender to the son was good ; 
fi>r although it was at first voluntary, yet upon the treaty of the 
laarriage it was a principal inducement, therefore became valu- 
able ; and ought to be considered as if it had then been surr^i- 
dered to the son. 

59. Though a setttement be executed after marriage, yet if it i Ab. £q. 354, 
is made in pursuance of an agnsement entered into before mar- 
riage, (a) or in consideration of an additional portion, it will be Dundas v. 

as good as if made before marriage. 2 Cox/235. 

60. The defendant's father, some time after marriage, in con- Jones v. 
sideration of an additional portion of 100/. paid by his wife's Fonest, 63. 
mother, settled an estate of 100/. a year on himself for life, re- 
mainder to his first and other sons, &c ; and the mother of the 
defendant's father, having an interest in the estate, joined with 

bim in the conveyance. Thirteen years after, the father mort- 
gaged the estate to the plaintiff, with the usual covenants, and 
died. 

Lord Talbot said, the question was, whether this was a volun- 
tary conveyance or not. And it would be very hard to call this 
a fraudulent settlement, since it was in consideration of a mar- 
riage bad, and of an additional portion paid by the wife's rela- 
tions ; which oould not be called voluntary against a mortgage 
made thirteen years after. 

61. R. Williams made a settlement, in consideration of a mar- Brown v. 
riage already had, and of a portion of 1000/. paid to him by his \s^' 
wife's brother: the husband became a bankrupt, and the 
question was, whether this settlement was good against his 
creditors. 

Lord Hardwicke said, it was admitted, if a settlement was 
made before marriage^ though without a portion, it was good ; 
for marriage itself was a consideration. And it was equally 
good, if made after marriage, provided it was upon payment of 
money, as a portion ; or an additional sum of money, or even an Spurgeon v. 
i^reement to pay money, if the money was afterwards paid, 1 £den. bs, 
pursuant to the agreement. This was allowed both in law and 

(a) [But it seems that a mere recital in a postnuptial settlement is not evidence 
ftgainst creditors of lurticles befons marriage. Battersboe t>. lariington, 1 Swan. 106. I13i] 
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equity to be sufficient to make it a good and valuable settlement. 

Decreed a good settlement against the creditors. 

Alhd^w/' 62. In a subsequent case, Lord Hardwicke said that a settle- 

Tu ^^^^' ment, though made after marriage, not being in consideration of 

iiyiton, 2 Ves. a portion which, for any thing that appeared, was p^d at the 

time, could not be impeached by subsequent creditors. 

63. Where a wife joins with her husband in destroying the 

settlement made on her marriage, and a new settlement is made, 

it will be good ; though a better provision is given to the wife 

and children than was contained in the original settlement. 

o?^*'-?^"' 64, Sir R. Bell, on his marriage, settled certain lands on 

himself for life, remainder to his wife for her jointure, remain- 
der to the first and other sons of the marriage, 8cc. Sir R. 
Bell having afterwards contracted debts, and there being no 
issue, his wife joined him in a fine of the settled estates, and 
they were sold. Sir R. B. covenanted to stand seised of other 
estates to the same uses as those contained in the settlement. 
It was resolved by Lord Hale and the other Judges, that the 
second settlement was good, and valid against subsequent 
creditors ; for the old settlement being destroyed, and the new 
one made the same day, an agreement by the husband to 
make the new settlement, in consideration of the wife's having 
joined in the fine, to destroy the old settlement, would be pre- 
sumed. And this consideration should extend to all the limi- 
tations in the new settlement ; although the estates comprised 
in the new settlement were nearly double the value of those con- 
tained in the old one. 
StepheDs v. g5, j^Q^d Kenyon, when Master of the Rolk, held that where 

2 Bro.C.C.90. a husband, after marrii^e, conveyed an estate to trustees, for the 
Westmeath/' separate use of his wife ; the covenants by the trustees to indem- 
Lworth^v' nify the husband against the debts which his wife might con- 
Bird, 2 Sim. & tract after the separation, was a valuable consideration ; and 

Stu* 372. 

therefore that the settlement, though made after the debt due to 
the plaintiff was contracted, was good against him. 

66. It was determined in the following case, that a settlement 

made before marriage, in consideration of such marriage, and 

of a marriage portion, by a person who was indebted at the 

time, was good against creditors. 

KenrSr ^' ^^' ^^^^ Montfort, by a settlement made before his marriage, 

Cowp. 432. in consideration of such marriage, conveyed a real estate and 
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assigned over all his household goods to trustees, in strict settle- 
ment. It was proved that, at the time of the settlement, it was 
known that Lord M ontfort was in debt ; but he thought the 
fortune of the lady he was to marry, which amounted to 10,000/., 
was amply sufficient to pay all the. debts he owed at that time ; 
and had no idea of disappointing any creditor. Kennett, who was 
a judgment creditor of Lord Montfort, at the time of his mar 
riage, took those goods in execution ; and the trustees in the 
settlement brought an action of trover against him for them. 

Lord Mansfield. — ** The question in this case is, whether the 
plaintiffs, who are trustees under the marriage^ settlement of 
Lord Montfort, by which the household goods in question are 
settled as heir looms, with the house, in strict settlement, and 
specifically enumerated in a schedule annexed to the settlement, 
80 as to avoid any fraud by the addition or purchase of new, are 
entitled to the possession of these goods against the defendant 
Kennett. 

'' The defendant has taken the goods in execution, and it is 
not disputed that he is a fair creditor; but the plaintiffs bring 
this action as trustees under the marriage settlement ; and the 
question is whether they are, against the defendant, entitled to 
the possession of these goods, for the purpose of the trust. 

** I have thought much of this case, since the trial, and in 
every light in which I have considered it, I have not been able 
to raise a doubt. 

** The principles and rules of the common law, as now univer 
sally known and understood, are so strong against fraud in every 
shape, that the common law would have attained every end pro- 
posed by the statutes 13 EUz. c. 5. and 27 Eliz. c. 4. The for- 
mer of these statutes relates to creditors only, the latter to pur 
chasers. These statutes cannot receive too liberal a construc- 
tion, or be too much extended in suppression of fraud. 

''The statute 13 Eliz. c. 5. which relates to creditors, directs 
that no act whatsoever, done to defraud a creditor or creditors, 
shall be of any effect against such creditor or creditors ; but 
then such a construction is not to be made, in support of credi- 
tors, as will make third persons sufferers. Therefore the statute 
doth not militate against any transaction bondjide, and where 
there is no imagination of fraud ; and so is the common law. 
But if the transaction be not Imid Jide, the circumstance of iU 
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being done for a valuable consideration will not alone take it out 
of the statute. I have known several cases where petaoos 
have given a fair and full prioe for goods, and when the pos- 
session was actually changed, yet being dcme for the purpose of 
defeating creditors, the transaction has been held frauduknty 
and therefore void. One case was where there had been a de- 
cree in the Court of Chancery, and a sequestration ; a person, 
with knowledge of the decree, bought the house and goods of 
the defendant, and gave a full price for them. The Court 6ldd 
that the purchase being with a manifest view to defeat the credi- 
tor, was fraudulent ; and therefore, notwithstanding a valuaUe 
consideration, void. So if a man knows of a judgment and 
execution, and with a view to defeat it, purchases the debtOr^s 
goods, it is void ; because the purpose is iniquitous, it is assist- 
ing one man to cheat another, which the law will never aHow. 
There are many things which are considered as drcumstances of 
fraud. The statute says not a word of possession ; but the law 
says, if after a sale of goods, the vendor continue in possession, 
and appear as the visible owner, it is evidence of fraud, because 
goods pass by deUvery ; but it is not so in the case of a lease, 
because that does not pass by delivery. 

*' The statute 13 Eliz. c. 5. does not go to voluntary coavey- 
ances, merely as being voluntary, but to such as are fraudaltot 
Ante, B. 18. A fair voluntary conveyance may be good against creditors^ not- 
withstanding its being voluntary. The circumstance of a man's 
being indebted, at the time of making a voluntary oonveyaUce, 
is an argument of fraud. The question, therefore, ifu ev«fy case 
is, whether the act done is a bon& fide transaction, or whether it 
is a trick and contrivance to defeat creditors. If there be a con- 
veyance to a trustee for the bene&t of the debtor, it is firattdo- 
lent. The question then is, whether this settlement is of that 
sort. It is a settlement which is very common in great families. 
In wills of great estates nothing is so frequent as devises of part 
of the personal estate, to go as heir looms. For instance, the 
devise of the Duke of Bridgewater's library ; the <dd Duke of 
Newcastle's plate ; so in marriage settlements, it is very common 
for libraries and plate to be thus settled ; and for chottds and 
leases to go along with the land. If the husband grows extra- 
vagant, there never was an idea that these could be afterwards 
overturned. If this Court were to determine that they shoidd, 
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the paitieii irotild temn Do tlhi^ncerf . We <iome then to the dr- 
cuoitetancee of tiie pr^di^dt elite, whM^h are very etT6tig. There 
ib net k siigg«Btion ^f My itttetitiMi to defrattd, of the moM dis- 
tunt tfiew of dieeppokitttig aiky creditet. The very object oF 
the tnc^riege eettlemeiit wwi, that the laidy's fortune might be 
Ap'plied to disbharge all Lotd Montfort^s debts ; the iittoont of 
tliie fefvehe wae 10,000/., und vifiBit litoi^ht fvlly suffittient ttit 
that purpose. BesideB, this is a eettletnent approved by a Mas*- 
eer m Chabcery. Moet elearly the M iwtet in Ctaaneeiry and the 
Great Seal ^6«Hi)d ha're flo A%aduleiit vie?^ : but it ar^peiirs fiir- 
ther that the f««s0D why the g^oodn were ineerted M^iis, beeause 
the eevttecAemt ^rf* the teal eetftte aiont was deemed kiadequtite 
wiiiioat them ; ckeriy, ihefef«nd, it was tio eofttrivauee to defeat 
creditors, but tneabt as a f)rovisioti fidr the le«[y, if she survived, 
and heir iooms for the son. 

" An argument howevev is drtkwn fmm the p<iS0eBsioii> as a 
strong ditoumbtenoe of ft^ud ; but it 4<M not tuAA in this ^tm. 
It is a part of the larust that the goods shall eontinae in liie 
hoMe, and for a very obvious fsasM>-^bedau8e the farniture df 
one house will not suit another; and it was the business of the 
trastees to see the goods were not veanoved. If Lord Montfort 
had let his house with the faraituie, or if the vent eould be ap- 
portioned, the creditors would be entitled to the tent : but they 
have no right to take the goods Ibemselves, the posseMiou at 
them belongs to the trustees, and the abselote property of them 
is now vested in the eldest som. 

*' I expected an authority, but tiidttgh such settiemefrts sire 
fteqtient, no case has been cited to show they aM ftBudtilent. 
How •common are settlements of chaMefls, -and money in ilhe 
stocks. Oan there be a doubt bat they are good ? yet the cre- 
ditors would be entitled to the dividends during the interest of 
the debtor. Here there was clearly no intention to defraud, and 
there is a good consideration. Therefore, t am of opinion it 
could not be left to a jury to find the settlement frau<lulent, 
merely because there were creditors. The goods amst now be 
kept m the house for the benefit of the son." (a) 

(a) [In Lady Atu&dtell v. Phippft (10 Ves. 139.) the question wo, whether the 
pmchase by a married woman from her husband, through the medium of trustees, for her 
separate use, could be sustained against cfeditore, if honA fide, though the husband was 
indebted at the time, and though the trtiject Was to preserve from his creditors the sub- 
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68. In the case of settlements made before marriage there has 
been a considerable difference of opinion respecting the extent to 
which the consideration of marriage ought to be carried ; it 
being settled that a deed may be fraudulent as to one person, 
and good as to another. In some cases it has been held that the 
consideration of marriage extends^ not only to the estates limited 
to the husband and wife, and their issue, but also to the estates 
limited to any branch of the husband's family. 

69. Thus where a person, in consideration of the marriage of 
his son, and of 2000/. marriage portion, settled the premises to 
the use of himself for life, remainder to his son and the heirs of 
his body by that marriage, remainder to the heirs of the body of 
his son by any other wife ; it was contended that this last limi- 
tation, not being within the consideration of the marriage settle- 
ment, was voluntary, and therefore void against subsequent pur- 
chasers. But Lord Hale said, that the consideration of the 
marriage and marriage portion, would run through all the estates 
raised by the settlement, though the marriage was not concerned 
in them, so as to make them good against purchasers, and to 
avoid a voluntary conveyance. 

70. So where a person covenanted, in consideration of the 
marriage of his eldest son, and a marriage portion, to settle lands 
on him in tail, remainder to his second son ; it was held that 
the consideration extended to the second son ; and therefore 
that the settlement was not fraudulent against creditors. 

71. On the other hand there are several cases where the con- 
sideration of marriage has only been allowed to extend to the 
immediate objects of the settlement, and not to any remote ones. 
Thus it is said by Lord Macclesfield, in 10 Mod. 534., that 
where there is a marriage portion and settlement, that part of 



ject of the purchase. The husband continued in possession. Lord Udoa was of 
opinion that it might. The order was, that it should be admitted that the sheriff re* 
turned nulla bona. An action had been brought in C. P., and the jury found that, 
under all the cii-cumstaoces, the deed was fraudulent; a rule nut was obtained for 
setting aside the veidict, and for a new trial, and the cause came on npon a subsequent 
day. The rule was made absolute. Dewey v. Bayntun, 6 East. 257. The finding 
of the jury was not to the satisfaction of Lord Eldon (see 1 Rop. H. & W. 325. ed. 1.), 
who directed a subsequent issue, which, it is stated by Mr. Roper, was prevented bjr 
comprombe. l^pon this subject see further, Wardell v. Smith. I Campb. N. I*. 332. ; 
Leonard r. 13akcr, 1 M. &: Scl. 252. ; Muller r. Moss, ib. 335.^ Latimer r. Baison 
4 D. i^ Cicss. 655. ; Jczcph i. Ingram, 8 Tauut. 843.] 
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the settlement only which belongs to the wife, and children by 
that wife, can be esteemed to be founded upon the consideration 
of that marriage ; for it was absurd to imagine that the friends 
of the wife should be supposed at all concerned about the remote 
uses of the settlement, upon persons to whom they were entire 
strangers. And as for the case of Jenkins v. Kemishe, it ought Ante, i. 69. 
not to be understood in so absurd a sense as that came to : the 
meaning of the case was no more than this ; that a father, where 
be makes a marriage settlement upon ope son, has such a fair 
and justifiable opportunity offered him of providing for his other 
children, as that if he thinks fit to lay hold upon and embrace it, 
by inserting in the settlement provisions for them, such provi- 
sions shall never be deemed fraudulent, and as such set aside in 
favour of creditors. 

72. In another case Lord King has said, that where a settle- Reeves v. 
ment was made by the father, or other lineal ancestor, in consi- 9 Mod. 132. 
deration of the marriSge of his son, in such case all the remain- 
ders limited to his children and their posterity, were within the 
consideration of the settlement. But where it was made by a 
brother, or other collateral ancestor, on his marriage, there, after 

the limitations to his own issue, all the remainders limited to his ^^ Ves. 92. 
collateral kindred were voluntary, and not within the considera- 
tion of the marriage settlement. 

73. In a modern case the Judges of the Court of King's %V*"* *• ^•'^ 
Bench certified their opinion that a limitation in a marriage set- 3 Mad. R. 302. 
tlement to the issue of the settlor, by a second marriage, was not y. ^ p. c?i6f' 
voluntary; and in a subsequent case, the same Judges certified jQ^naon© Le- 
their opinion that a limitation in a marriage settlement to the gard, id. 283. 
brothers of the settlor, was voluntary. rum. 281. 

74. There is one case in which a conveyance, founded on a Settlement by a 
moral consideration only, has been held good against a subse- children. 
quent purchaser ; namely, that of a widow making a settlement 

on her children by her first husband, previous to her marrying a 
second. 

75. Thus, where a widow, who had two children, by articles Newstead v. 
previous to her second marriage, with the consent of her intended 255. ' 
husband, settled her estate upon her two children. The hus- 
band and wife afterwards mortgaged the estate to a person who 

had notice of the settlement. 

Lord Uardwickc said, the question was, whether the articles 
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wer* for i^ valuable ooniidenitiooy and bindiDg ; or ought lo be 
eottflidered aa toluntary and fraud afeoty with respect to subse* 
qiient creditora, or purcbaaers. And if be was to lay it down as 
a rule that sucb articles were not binding, it would become im- 
possible for a widow, on her second marriage, to make any csi^ 
tain provision for tbe isaue oi a former ; and the second husband 
fisight then contrive to defeat the provision made for those chil- 
dren. He therefore decreed, that the articles ought not to be 
oousidered as voluntary ; for there were ledprocaloonmderations, 
both on the part of the husband and the wife ; and the mortgagee 
had notice of the articles. 
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SB. UtUity <if the RegUtfr Acts. 
31. Register of Annuities, 
SS. Register f^ the Bedford 

Lsvei. 
94. Eurolme9iqfJ)md9. 



Section I. 

By the commoa law, erery deed took place aceordtng to Iha 
priority of its date or delivery ; in consaqaence of which, p^yr** 
chasers and mortgagaes were fiequendy defrsjaded, by ineana «f 
prior conreyances, with which they were unacquainted. 

2. To vecpedy this inconvenienee, in certain pairta of tbe king*' JUgitter Acti. 
dom, several acts of parliament have been made^ called the Re<* 

giater Acts. The first of these is the statute 2 & 3 Ann., cu 4. 
by wbich it is enacted, ^ That a memorial of all desds and cont 
veyances which, after the 29th day of September, 1701, ahaU be 
made and executed, of orconcernifig, and whereby any honoar^ 
manors, lands, teoemeats, or hereditaments, in the west ridiog of 
the county of York, may be any way affected, in law or equity, 
may, at the election of the party or patties concerned, be ragia^ 
tered. And that every such deed or eonseyaoce, that aball at 
any time after the said day be made and evented, shall be ad* 
judged fraudulent and void against any subsequent purchaeer. 
Or nuNTtgagee, for valuable coneideratioD, unless oich anemorial 
thereof shall be registered, as by this act is directed, before the 
registering of the memorial of the deed or eooveyanoe under 
which such subsequent purchaser or mortgagee shall ckira.*' 

3. By the 7ih section it is enacted, '^ That all and erery me- 
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niorial so to be entered or registered, shall be put into writing 
in vellum, or parchment, and directed to the register of the said 
office ; and in case of deeds and conveyances, shall be under the 
hand and seal of some or one of the grantors, or some or one of 
the grantees, his or their guardians or trustees, attested by two 
witnesses, one whereof to be one of the witnesses to the exe- 
cution of the deed or conveyance mentioned in such memo- 
rial." 

4. By the 8th section, it is further enacted, ** That every me- 
morial of any deed or conveyance shall contain the day of the 
month and the year when such deed or conveyance bears date, 
and the names and additions of all the parties to such deed or 
conveyance, and of all the witnesses to such deed or conveyance, 
and the places of their abode, and shall express or mention the 
honours, manors, lands, tenements, and hereditaments contained 
in such deed or conveyance, and the names of all the parishes, 
townships, hamlets, precincts, or extra-parochial places, within 
the said west riding, wherein any such honours, &c. are lying or 
being, that are given, granted, conveyed, or any way affected or 
charged, by any such deed or conveyance, in such manner as 
the same are expressed or mentioned in such deed or convey- 
ance, or to the same effect. And that every such deed or con- 
veyance, of which such memorial is so to be registered as afore- 
said, shall be produced to the said register, or his deputy, at the 
time of entering such memorial, who shall endorse a certificate 
on every such deed or conveyance, and therein mention the cer- 
tain day, hour, and time, on which such memorial is so entered 
and registered, expressing also in what book, page, and number 
the same is entered ; and that the said register, or his deputy, 
shall sign the said certificate, when so endorsed." 

5. By the 16th section it is provided, that this act shall not 
extend to any copyhold estates, or to any leases at a rack rent, 
or to any lease not exceeding twenty-one years, where the actual 
possession and occupation goeth along with the lease. 

6. By the stat 6 Ann. c. 35. similar regulations are made for 
registering all deeds and conveyances that may affect any 
honours, manors, &c. in the east riding of the county of York, or 
the town and county of York, or the town and county of the 
town of Kingston-upon-Hull, with the same exception of copy- 
holds and leases ; and by the 18th section of this statute, it is 
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enacted^ that every enrolment of a deed of bargain and sale in 
the said register office, shall be deemed and adjudged to be the 
entering a memorial thereof pursuant to this act, and shall have 
the same force and effect upon the estate therein mentioned, in 
relation to all subsequent deeds, as if a memorial of such enrolled 
deed had been entered in the said register office. 

7. By the stat. 7 Ann. c. 20. similar regulations are made for 
registering all deeds and conveyances that may affect any 
honours, manors, &c. in the county of Middlesex ; with a proviso, 
(s. 17.) that the act shall not extend to copyholds, or leases at 
rack rent, or leases not exceeding twenty-one years, where the 
possession goes with the lease ; or to any chambers in Serjeant's 
Inn, the Inns of Court, or Inns of Chancery ; or to any mes- 
suages, lands, or tenements in the city of London. 

8* By the stat. 8 Geo. II. c. 6. similar regulations are made 
for registering all deeds and conveyances, that may affect any 
honours, manors, &c. in the north riding of the county of York ; 
with the same exception, as to copyholds and leases, as in the 
former statutes, (a) 

9. By the 22d section of this last statute, reciting that deeds 
had often been destroyed by fire and other accidents, it is 
enacted, that any person having or claiming title to any honours, 
&c. in the said north riding, may register at full length in the 
said register office, all deeds, writings, and conveyances under 
which such title shall be claimed, and that all copies of such en- 
tries and enrolments of such deeds, &c. signed by the register or 
his deputy, shall be good evidence of such deeds. Sic. destroyed 
by fire or other accident ; and by the 24th section it is enacted, 
that every such enrolment shall be deemed to be the entry of a 
memorial thereof pursuant to this act, and shall have the same 
force and effect in relation to all subsequent deeds. 

10. The effect of these acts is merely to render a prior unre- 
gistered deed fraudulent and void, as to all subsequent deeds, 
whereof memorials have been duly registered ; so that a pur- 
chaser or mortgagee can only be affected by a deed duly regis- 
tered, of which he may have notice by examining the register ; 
and not by any other deed whatever. 

(a) Wills of land may be registered under these acts. Vide Tit. 38. c. \.—Kot$ to 
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An ippoint- 1 1. X||0 woids of these acta bein^, sU deeds apd t(my^y%XM»t 

ragiitered. extend to every speotee of deed or instrumeoity by which bmU 

may be eonveyed or aflfecled : and therefore an appoiAtiaent, 
ttoder a power, is considered as a cooveyaoce wilhia the legister 
aels : and if not regislefed> will he poatponed to a subaeqaeiit 
mortgage, duly registered. 

SbS*' ' 2- ^^^ plaintiflF came into Court under a mortgage deed, 

Vet. 413. dated in September, 1749. to be paid 600/. advanoed by him to 
Thomaa Robertson, and interest ; or to have tbs eatate sold, and 
to be peid thereout The objection ihereto wa3» that Robertson 
had no power to oonvey to the plaintiff, beoaueo he had befere 
properly appointed the premises for the benefit of othara : for 
that, by deed and fine in 17412, this eatate waa settled to die ue9 
of him and his wife, and afterwards to such uaea as he aod ah^ 
or the survivor, should by deed or will appoint. This power was, 
by a deed in 1744, executed by the husband and wife ; ai|d ap- 
pointments were made therein for the benefit of the defendanta, 
who therefore elaimad firior to the plaintiff's mortgage in 1 74$. 
It was answered that the appointment of the uaee of that deed 
and fine, could not be set up against the plaintiff, becanae the 
premises lay in Middlesex, where there was a register act; in 
consequeuce of which, this deed of 1744 would be void against 
the plaintiff, as not being registered till 1 748 ; whereas his in* 
cumbrance waa registered in 1746, immediately after ita date* 
For the defendants it was argued that the deed of 1744 waa not 
of such a nature as was required by the statute to be registered ; 
the defendant therefore bad a prior title. 

Sir J. Strange, M. R. — ^* Consider the intent and meaaiag 
of the act; this case is clearly within the mischief reeited; for 
here is a person, in 1746, lending out his money on land aecurity ; 
and what is to defeat him is a deed in 1 744 prior to him- He 
is clearly the very person intended, being by a secret or pocket 
deed to be defeated of the incumbrance he has advanced hie 
money for, and taken care to register. He used all due diliganoe 
required by the statute, and is therefore prima facie entitled te 
the relief prayed. Next consider whether the deed or instru*- 
ment is of such a nature as to be within the provision of thia act 
The words are general, all deeds and conveyances: this is un 
doubtedly a deed, was executed as such, and conveys so ai^to 
affect lands, tenements, and hereditaments ; because those claim 
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ing under the power, claim under a deed, which, as far as it can 
operate, affects lands, &c. But it is said, this deed is not to be 
considered as a separate conveyance, but only as the execution 
of a power, and that all of it arises under the deed of 1742. If 
that construction were to prevail, there would be an end of the 
registry, and of the act of parliament ; for by this means a secret 
deed might be set up to defeat them. This then being a con- 
veyance actually affecting the lands, though in virtue of a pre- 
ceding power in another deed, is within the intent of the statute ; 
and, to the most common understanding, such a conveyance as 
ought to have been registered : otherwise an innocent person, in- 
duced to lend his money on land security, would be defeated. 
The plaintiff is, therefore, to be considered as a prior incum- 
brancer.'* 

13. The reenster acts have, however, been so far construed itopiiainf an 

° assignment M 

strictly, that every deed under which the party claims must be not a ngitter 
registered, otherwise %, purchaser cannot have notice of it ^ 
Upon this principle it has been determined, that the register- 
ing an assignment of a lease was not a register of the lease 
itself. 

14. The defendant claimed under a lease made in 1730 by Honeycomb v. 
Lord Grandison, which was soon after mortgaged, and in 1731 2Stra. 1064. 
sold to the defendant. The original lease was not registered, but 

the first mortgage of it, and the defendant's purchase, were ; and 
it not being a lease at rack rent, the question was, whether this 
was a registry within the meaning of the statute. And the 
Chief Justice held it not to be sufficient ; for the act says, the 
deed under which the party claims, with the witnesses' names, 
shall be registered : and of this a subsequent purchaser can 
have no notice by the bare registry of the assignment ; and it is 
also required that the original be produced to the officer. 

15. It appears to have been the intention of those who framed Registering is 

, . .. .. ' 1 n ^ t "^^ notice. 

the register acts, that the registering a memonal of a deed, pur- 
suant to these acts, should operate as a notice of such deed to 
all persons whatever. And that in all cases of registry, which 
is a public depository for memorials of deeds, and to which any 
person may resort, a purchaser ought to search, or be bound by 
notice of the registry, as he would of a decree in equity, or of a 
judgment at law. 

16. The courts of equity have, however, adopted a very differ^ 
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ent construction oF the register acts ; and have determined that 
the registering a memorial of a second mortgage, is not con- 
structive notice to the first mortgagee^ who may therefore ad- 
vance more money on the first mortgage. 

17. A. lent money on lands, the mortgage being duly regis- 
tered : afterwards B. lent money on mortgage on the same secu- 
rity, and his mortgage was also duly registered ; and then A. 
advanced a further sum of money on the same lands, without 
notice of the second mortgage. It was held by Lord King, that 
the registering of the second mortgage was not constructive 
notice to the first mortgagee, before his advancement of the latter 
sum ; for though the statute avoided deeds not registered, as 
against purchasers, yet it gave no greater efficacy to deeds that 
were registered, than they had before. 

18. One Wrightson advanced 800/. on a mortgage in York- 
shire, and registered his mortgage ; afterwards one Hudson lent 
a sum of money on the security of the same lands, and took a 
judgment for it, which was registered ; and then Wrightson 
advanced 270/. more, without any express notice of Hudson's 
judgment. Though it was argued, on a bill brought by Wright- 
son to foreclose, that Hudson ought to redeem, upon paying the 
first mortgage ; for that where such registers prevail, every in- 
cumbrance should be satisfied, according to the , priority of its 
registry ; and that the registering of Hudson's judgment was a 
constructive notice to Wrightson, sufficient to deprive him of 
the common benefit of a couit of equity, whereby a first mort- 
gagee without notice is to hold, till subsequent incumbrances 
are discharged. 

It was, however, resolved, that these statutes only avoid prior 
charges not registered ; but do not give subsequent conveyances 
any further force against prior ones registered than they had 
before : that to have affected Wrightson, Hudson ought to have 
given him notice when he advanced his money : and that tliough 
Wrightson might have searched the register, he was not bound 
to do it. And therefore it was decreed that Hudson and the 
mortgagor should be foreclosed, unless they paid off both the 
plaintiff's securities. i 

19. One Wilson being indebted to More<iock, s^^id having 
taken a new lease of some lands, it was agreed by deed, that the 
lease should stand as a security for 800/. and interest, and the 
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deed was registered. Wilson afterwards mortgs^ed the premises 
comprised in the lease to Dickins for 800/. and delivered him 
the lease. Dickins had no notice of Morecock's security at the 
time he took the mortgage. Wilson became a bankrupt, and 
Morecock filed his bill to be paid the money agreed to be secured 
on the premises, prior to Dickins's mortgi^e. Dickins filed his 
bill to be paid his mortgage money or to foreclose. The question 
was, whether Dickins, though he had not actual notice of More* 
cock's security at the time he took the mortgage, should be 
affected by a constructive notice, arising from the circumstance 
of the deed being registered at the time. It was admitted by 
the counsel for Morecock, that Dickins having got the legal in- 
terest, would be entitled to priority, unless he could be affected 
by notice. That there was no evidence of actual notice, but it 
was insisted that the registration was notice of itself. That to 
give the register acts their proper and intended effect, the act of 
registration ought to operate as notice. And it was compared to 
the case of judgments ; that which was first docketed had 
priority. 

On the other side it was argued for the defendant Dickins, 
that the register acts were made for one single purpose ; to give 
preference to a purchase deed registered, before a prior deed not 
registered. But the act gave no greater efficacy to deeds which 
were registered, than they had before ; and the case of Bedford Ante, s. 17. 
V. Backhouse was cited for that purpose. That in the present 
case, Dickins having got the legal interest, was entitled to be 
paid before a prior equitable incumbrancer, unless he was affect- 
ed by notice ; that here was no actual notice ; and the registra- 
tion was not constructive notice, according to the above determi 
nation. 

Lord Camden. — *^ The question is, whether registration is 
presumptive notice to all mankind. If this was a new point, it 
might admit of difficulty ; but the determination in Bedford v. Ante, s. 17. 
Backhouse seems to have settled it, and it would be mischievous 
to disturb it. The register acts provide for one single case only, 
that is, to make unregistered deeds void against i-egistered deeds ; 
but there is no provision in these acts, in a case where all the 
deeds are registered. And yet it becomes a serious question 
whether a court of equity should not say, that in all cjAses of re- 
gistry, which is a public depository for deeds, and to which any 
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person may resort, a snbseqaeat pnrdiaser onght not to search, 
or be boand by notice of the registry, as he would of a decree in 
equity, or a judgment at law* It is a point in which a great 
deal of property is concerned, and is a matter of consequence. 
Mudi property has been settled, and conveyancere have pro- 
ceeded upon the ground of that detertaination. 

" In the case of Vandebendy in the House of Lords, the 
doctrine about dower prevailed, because it had been practised in 
a course of conreyance. A thousand neglects to search have 
been occasioned by the detemination in Bedfoid t;. Backhouse, 
and therefore I cannot take upon me to alter it. If it was a new 
case, I should have my doubts ; but the point is closed by that 
determination, which has been acquiesced in ever since.'' 

30. The courts of equity have, in another instance, con- 
siderably weakened the opemlion of the register acts, by laying 
it down as a rule, that wlMie a subsequent purchaser, whoae 
deed is registered, has notice of a prior iurcombrance at the time 
of his purchase, although the deed by which snch prior incum- 
brance was created be not registered, such incumbrance shall 
notwithstanding take place of the deed so registered. For the 
object of the register acts being to give notice to subsequent 
purchasers, if a subsequent purchaser has notice, at the time of 
his purchase, of a prior conveyance, then it is not a secret con- 
veyance by which he can be prejudiced ; but he is in the same 
situation as if these acts had never been made ; for his notice 
of the prior conveyance is as ^rong as if it had been registered ; 
and it is his own IbHy if be proceeds in his purchase. 

21. The first case on this sulgect arose in Ireland, where 
there is a general register act, nearly similar to those in Eng- 
land. Lord Granard being tenant for life, remainder to his first 
and odier sons, with a power of leasing, granted a lease for 
three lives, at a rent of 30/. per mnmuny which was not registered. 
Lord Q. being greatly in debt, came to an agreement with Lord 
Forbes, his eldest son, by the agency of Mr. Stewart, to sell him 
his life estate, upon Lord Forbes's paying his father's debts, 
and securing him an annuity, and a jointure to his wife. The 
estate was accordingly conveyed to two persons, in trust for 
Lord Forbes; and it was proved that during the treaty for the 
purchase, Mr. Stewart, Lord Forbes's agent, bad notice of the 
lease. Th^ conveyance to the trustees bmig registered, th^ 
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brought an ejectment against the lessee, and obtained judgment. 
The lessee applied Co the Court of Chancery, and, upon proTing 
that Stewart had notice of the lease at the time of the purchase^ 
the Lord ChanceUor decreed that a perpetual injunction should 
be awarded against Lord Forbes and his trustees. 

From this decree there was an appeal to the House of Lords 
of England ; and it was insisted, on behalf of the appellants, 
that it was against the plain words and intent of the register act, 
which made prior conveyances, not registered, fraudulent and 
Toid against subsequent conveyances, which were registered, as 
well in equity as at law ; and especially in this case, where the 
appellant, Lord Forbes, was a purchaser for a valuable con- 
sideration. 

On the other side it was argued, that if the registry of Lord 
Forbes's deed, after his having had full notice of the respond- 
ent's lease, should be a means of avoiding it, for no other reason 
than because it was not registered, the act of Parliament, instead 
of suppressing fraud, would be made use of to establish fraud. 

The decree was reversed in part, the injunction being re- 
strained to the life of Lord Qranaid ; but as to the principal 
point the decree was affirmed. 

22. In a case between two purchasers of lands in Yorkshire, Blades v. 
where the second purchaser, having notice of the first purchase, i Ab. £q. 358. 
but that it was not registered, went on and purchased. the same ^ ^^^^« 
estate, and got his purchase registered, it was decreed that having 

notice of the first purchase, though it was not registered, bound 
him, and that his getting his own purchase first registered was 
a fraud ; the design of those acts being only to give parties 
notice, who might otherwise, without such registry, be in danger 
of being imposed on by a prior purchase or mortgage, which 
they were in no danger of when they had notice in any manner, 
though not by the registry. 

23. A person purchased a term for years in the county of 9^^!/' 
Middlesex, knowing that it was chargeable with the payment of 1 stn, 664. 
an annuity of 40/.; and having registered his own conveyance, * 
he refused to pay the annuity, because it was not registered. 

The Court of Exchequer was of opinion that the purchaser was 
liable to the annuity, although it was not registered ; for the 
statute (mly intended to give such notice of former incum« 
brances to purchasers, that they might not thereby be defrauded. 
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But if a maQ knows, of his own knowledge, that there is a 
prior incumbrance, and, notwithstanding that knowledge, be* 
comes a purchaser, the statute never was intended to relieve 
such a person, though the first incumbrance was not registered : 
for where a man purchases with notice of a prior incumbrance, 
he purchases with an ill conscience, and therefore his purchase 
will never be established in a court of equity. 
L^ Neye/MSS. ^4. The defendant, Edward Le Neve (father of the plaintiffs), 
3 Atk. 646. in 1718, bein? possessed of leasehold estates in Kent and Mid- 

1 Ves. S. 64. 

Amb. 436. ' dlesex, upon his marriage with his first wife, mother to the 
5 Baro.^ic'ASd. pl^i^^^^s, in consideration thereof, and of the estate she was 
142. possessed of, by articles, covenanted to settle his leasehold 

estates upon trustees and their heirs, in trust for himself during 
his life ; then as to so much of the premises as would amount to 
the yearly value of 250/. to Henrietta, his intended wife, for life, 
and as to the surplus, for the maintenance of the issue : and 
after her decease, in trust, as to the whole, for the issue of the 
body of Edward Le Neve, by Henrietta his wife, in such manper 
as he should by deed or will appoint ; and in default of issue, in 
trust for himself and his heirs. In June, 1719, a settlement was 
made in pursuance of these articles ; but neither articles nor 
settlement were registered, pursuant to the 7th Ann. c. 20. for 
registering deeds in Middlesex. The defendant Edward had 
issue, by his first wife, the two plaintiffs ; and after his wife's 
death, 16th November, 1719, he, in consideration of an intended 
marriage with the defendant Mary, settled the same estate on 
Norton and Dandridge, two trustees, in trust for himself for 
life ; then, as to so much as would amount to 150/. per annum, 
to Mary his intended wife for life, and then to the issue of the 
marriage. A settlement was made January 20, 1743, pursuant 
to these articles, and both articles and settlement were registered 
pursuant to 7 Ann. c. 20. But, previous to the articles, Nortoo, 
one of the trustees, who was an attorney, and trusted by both 
parties in preparing the settlement, had a copy of the articles 
made upon the first marriage, to take counsel's opinion upon. 

The plaintiffs brought their bill against Edward Le Neve, and 
Mary his second wife, and the trustees in the second articles and 
settlement, and against some mortgagees of Edward Le Neve, to 
set aside the second articles and settlement, upon account of 
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tiotice of the first to the trustee ; and to have the estate dis- 
incumbered from the mortgages made by Edward Le Neve. 

The Courty after having taken time to consider the case, gave 
judgment 

Lord Chancellor. — ''The general question in this case is, 
whether there appears a sufficient equity for the plaintiffs to set 
aside the second settlement, and to get the better of the legal 
estate, which by the registry is vested in the trustees of that 
settlement, for want of registering the first articles and settle* 
ment. This wholly depends upon the point of notice, and is 
properly to be divided into three questions. I. Whether it 
appears that Norton was attorney or agent for Mary Le Neve, 
the second wife. IL Whether notice to Norton be sufficiently 
proved according to the rules of this Court. And III. Whether, 
if both these appear, there be sufficient to postpone the second 
articles and settlement, and to give priority to the first, not- 
withstanding the registry act 

*^ As to the first question, it depends on the admission in 
Mrs. Le Neve's answer, wherein she denies notice of the former 
settlement ; but this amounts to no more than a denial of per- 
sonal notice. And she says that Norton was attorney or agent 
for her husband, but that she consented he should prepare the 
marriage articles, she having confidence in liim, upon her hus- 
band's recommendation. Now, if she confided in Norton, it is 
not material upon whose recommendation it was ; nor is it mate* 
rial whether he was or was not employed by her husband." 

Lord Hardwicke then cited the cases of Brotherton t;. Hatt, 3 Vera. 574. 
and Jennings v. Moore, and said, '' those cases proved it not to 
be material by whom Norton was originally employed, if he was 
trusted by Mrs. Le Neve. 

** As to the second question, it was objected for Mrs. Le Neve, 
that notice being denied by her answer, and proved only by one 
witness, it was not therefore proved sufficiently within the rules 
of the Court. But I take the rule of Court, that where a fact is 
denied by an answer, it must be proved by. more than one wit- 
ness, to hold only where the answer contains an absolute denial 
of the same fact, which is proved by the witness. But where 
there is any difference between the facts, the rule does not pre- 
vail. In this case the denial is only general ; whereas the bill 
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charges notice to Norton and Dandridge, the traatees. Thia 
general denial amounts only to a denial of personal notice to 
herself, and is a kind of negatire pregnant, which may be con- 
sistent with notice to her agent. Norton, the trustee, being 
examined for the plaintiffs, proves that a copy of the first articles 
was delivered to him, to take counsel's opinion upon, and 
which was probably on occasion of the second settlement ; and 
I take this to be a sufficient proof of notice within the rule of 
this Court 

** The third and principal question is, whether the second 
articles and settlement shall be postponed to the first, not- 
withstanding the legal estate vested by the registry act, by 
reason of the notice ; which I shall consider, whether sufficient 
or not for that purpose — I. If it had been personal. II. As the 
ease is,, where notice was giyen to the agent. The question is of 
great extent, and depends on the construction of the stat. 7 Ann. 
20. By the recital in the preamble of that act, it appears, the 
intent was to secure purchasers against prior and secret convey* 
ances, and fraudylent incumbrances: so that the mischief intended 
to be obviated by the act, arose only in respect of the secrecy of 
former incumbrances. But if a person has notice of a prior in- 
cumbrance, it cannot be secret as to him. It was said that this 
act intended to establish a particular kind of notice, viz. by re- 
gistering the conveyance. But this is only with r^ard to the 
legal estate ; and the act does not take away the equity of the 
prior incumbrancer, but leaves the question still as open to him ; 
and ihe subsequent purchaser, if he had notice, can be in no 
danger from a secret conveyance. The present case has been 
properly compared to that of the enrolment of bargains and sales 
within 27 Hen. 8., which act, though not in the same words, is 
to the same effect as that under consideration. Now, upon that 
act, if there be a prior bargainee whose deed is not enrolled, 
and a second whose deed is properly enrolled, if this 
last had notice of the prior deed, the prior shall prevail 
in equity: and if he has any other conveyance, as a 
fboffmelit or a lease and release, the first vendee shall like- 
wise prevail at law. I consider this registry act upon the 
same footing as the 27 Hen. 8., and that it shall control only 
the legal estate. The case put at the bar, that if a man employs 
an attorney to register his deed, which he neglects to do, and 
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afterwards gets another conyeyanee'of the same estate, which he 
registers, the first deed shall prevail, is material. So, if another 
person, not an attorney, purchases with notice of a prior incum- 
brance. These cases, though clear, and stronger tlian the pre* 
sent, show that there may be relief in equity, notwithstanding 
the registry act. 

^' The case of Lord Forbes v. Deniston in the House of Ante, s. 21. 
Lords, 27th Feb. 1722, which came from Ireland, where there is 
an act for a general register, is applicable to this question. 
There the late Earl of Granard had made a lease, which was not 
registered pursuant to the Irish act. He and his son Lord 
Forbes afterwards made a subsequent conveyance to the use of 
Lord Forbes, &c., which last was duly registered, and carried 
the legal estate ; but an agent of Lord Forbes had notice of the 
lease before this conveyance. This cause was twice heard in 
Ireland, on the last of which hearings, before Lord Middleton, 
17th Feb. 1721, he decreed a perpetual injunction against Lord 
Forbes, to restrain his proceeding against the lessees under the 
lease, which was not registered. On hearing the cause in the 
House of Lords, Feb. 1722, the decree was reversed, because 
Lord Forbes disputed his father the Earl of Qranard's power of 
leasing for any longer term than during his life. The Lords 
therefore adjudged that all proceedings against the lessees (ez« 
cept for breach of covenants) should be stayed during the Earl of 
Granard's life, and then Lord Forbes to be at liberty to try his 
right So that they gave the lessees full relief as to the registry 
act ; though the other question as to Lord Granard's power of 
leasing was still left open. In Blades v. Blades, before Lord King, Ante. i. 22. 
2d May, 1727, a mortgage from an heir at law, who had notice 
of a will whereby the estate was devised to another, was decreed 
fraudulent and void against the devisee, though the will was not 
registered ; which I the rather cite, because Lord King generally 
adhered to the law as much as any person that has sat in this 
Court Thera was a case of Gheval v. Nichols and Hall, in Ante, s. 23. 
Scacc. ; in Lord Chief Baron Gilbert's time, where relief was 
given against the registry act upon equitable circumstances ; 
which I mention only as a general authority, that equity may 
prevail against this act, without taking notice of the particular 
state of that case, where actual fraud was charged. But that of 
Blades v. Blades went merely on the point of notice ; and in that 
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of Lord Forbes there was notice only to the agent. All these 
authorities prove that the taking a legal conveyance, after notice 
of a former, is in itself a species of .fraud, and takes avray the 
bonajidts of the subsequent incumbrancer, and puts him in mala 
fide: for though he knew the first conveyance was not legal, yet 
he knew that the grantor*s conscience was bound by it; and this 
is within the definition of ddm nudus by the civil law ; Dig. 
lib. 4. tit 3. de dolo malo, 1. s. s. 2., where Labeo defines it, 
omnem caUiditatem,faliaciam, nutchinationemj ad circumveniendum, 
faUendum, decipiendum, aUerumf adhibitanu This is the true 
ground of the determinations in all cases of notice. 

If this be so as to notice in general, we are next to consider 
whether notice to the attorney or agent be sufficient. Now, if 
the ground of the determination be malafides^ it is all one whether 
it be in the party or in the agent. It is proved by Norton that 
the first articles were put into hi& hands, to advise with counsel ; 
and it is objected that ibis may. have been a fmud ia Norton, in 
collusion with the husband, .upon .the. defendant Mrs. Le Neve. 
This may be the case ; but who ought to suffer but the party who 
trusted Norton, the agent? and not those .who did not trust him. 
In the case of Brotherton v. Hatt, it. is probable the subsequent 
mortgagee was imposed upon; and so ptobably was the purchaser 
in Moore v. Jennings. And if I should determine this not to be 
a good notice, it would overturn all the cases of notice to the 
agent, who probably, in all those' instances, imposed upon his 
principal. Here Norton was a trusteee, and privy to the whole 
transaction ; and I am therefore of opinion, that both as agent 
and trustee, notice, to him was good notice to the party ; and that 
this is sufficient to take the case out of the registry act." 

S*fuiT^^wS'^ 26. But .unless notice of a prior unregistered deed or incum- 
brance be fully: proved, or there appear to have been some fraud 
in the transaction, the Court of Chancery will not give any 
relief. 

2 A^%?6^^' 26. A bill was brought by a judgment creditor, to be let in 

upon the estate of one Proof and his wife, in Middlesex, prefer- 
ably to the defendant, who was mortgagee of the same estate, 
upon a suggesticm that the defendant had notice of the judgment 
before the mortgage was executed ; and likewise to inquire into 
the consideration of the mortgage. The judgipent was entered 
on the 12th March, 1733, but not registered till the 12th of June, 
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1735. The mortgage was made the 24th of May, 1735, and re- 
gistered the 2d June, 1735. 

Lord Hardwicke. — *' This case depends upon the notice the 
defendant had of the judgment before his mortgage was regis- 
tered. The Register Act, 27 Ann. c. 20. is notice to the parties, 
and a notice to every body ; and the meaning of this act was to 
prevent parol proofs of notice or not notice. But, notwithstand- 
ing, there are cases where this court has broken in upon this, 
though one incumbrance was registered before another ; but it 
was in cases of fraud. The first was an Irish case in the House ^^ ** 

DenistoDy 

of Lords; the next was a Yorkshire case before Lord King. Blades v. 
There may possibly have been cases upon notice devested of ^ ^ 
fraud, but then the proof must be extremely clear. But though 
in the present case there are strong circumstances of notice be- 
fore the execution of the mortgage, yet, upon mere suspicion 
only, I will not overturn a positive law." He observed upon 
the evidence, that there was barely the evidence of a defendant's 
confession, in contradiction to his answer, and contrary to a po- 
sitive act of Parliament made to prevent any temptation to per- 
jury from contrariety of evidence. But what weighed principally 
with him was the great danger of overturning an act of Parlia- 
ment, and making it mere waste paper. To be sure, apparent 
fraud, or clear and undoubted notice, would be a proper ground 
of relief; but suspicion of notice, though a strong suspicion, was 
not sufficient to justify the Court in breaking in upon an act of 
Parliament. 

The Court therefore decreed, so far as the plaintiflfs bill sought 
relief, by postponing the defendant's mortgage to the plaintiff's 
judgment, that it should be dismissed with costs. 

27. In a modern case, a registered conveyance of premises in JoUand v. 
Middlesex, for valuable consideration, was established against a 3^r°s"j^', 
prior devise not registered ; the evidence of notice, which ought ^^^' 

to amount to actual notice, not being sufficient And the 

Master of the Rolls, (Sir R. P. Arden) said he regretted that 

the statute had been broken in upon by parol evidence; and 

was very glad to find that Lord Hardwicke, in Hine v. Dodd, Ante, s. 26. 

had said that nothing short of fraud would do. 

28. The utility of the Register Acts is proved to a demonstra- Utility of the 
tion by two facts ; namely, that lands in register counties bear a ^^ 
higher price, and money is lent on the security of those lands, at 
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a lower rate of inteieBt, than on estates situated in counties 
where there is no register. It is therefore surprising that the 
legislature, with such proof before them» does not extend the re- 
gister acts to all the counties in the kingdom. The reason 
usually given is, that the landed proprietors object to disclose 
the situation of their estates to the public ; but» in point of fact, 
there is very little disclosure in a memorial drawn according to 
the rules prescribed by the register acts, as the consideration 
and uses of the deed need not be mentioned therein ; nor does 
there appear to be any necessity for inserting more circum- 
stances in a memorial, than those which are expressly required 
by the Register Acts ; for every person who is inclined to par- 
chase, or take a mortgage of lands lying in a register county, 
may know to a certainty, by an examination of the register, 
what conveyances have been made of those lands, which can 
affect him ; and if he afterwards purchases, or lends money on 
them, without requiring the production of all those deeds, it is 
his own fault, and he has no right to expect any redress. 

29* The Register Acts would have a much more powerful 
effect, if it were established that the registering a memorial of a 
deed should in all cases operate as notice, both at law and in 
equity, of such deed. The adoption of the opposite doctrine by 
Lord King, in the case of Bedford v. Backhouse, has been pro 
dttctive of infinite mischief, and appears to have been disap- 

Ante, s. 19. proved of by Lord Camden ; but is now so fully established, that 
]i. igVes. it can only be altered by an act of the legislature. 

30. It would also be a very great amendment of the law» if it 
was enacted by the legislature, that no averment should be ad- 
mitted^ either at law or in equity, that a person claiming under 
a deed that was registered, had notice of a prior unregistered 
deed. We might in this case borrow some wisdom from ancient 

1 Inst. 290 b. France, where several points respecting substitutions being un- 

settled, and the laws on this head being different, in diflfeient 
parts of that kingdom, they were all reduced into one by the or- 
dinance of 1747, which was framed by the Chancellor D'Agues- 
seau, after taking the sentiments of every parliament in the 
kingdom upon forty-five different questions proposed to them 
upon the subject. The 39th question is, '' Whether a creditor 
or purchaser, having notice of the substitution, before his con- 
tract or purchase, is to be admitted to plead the want of regis- 
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tration." All tke parliaments^ exeept that of Flanders^ agreed 
that he was. That to admit the contrary doctrine would make 
it always open to argument, whether he bad or had not notice of 
the subetitation. That this would lead to endless uncertainty, 
confusion, and perjury ; and that it was much better that the 
rights of the subject should depend upon certain and fixed prin- 
ciples of law, than upon rules and constructions of equity, which 
must be arbitrary, and consequently oncertain. The ordon- 
nance was framed accordingly ; and those who have commented 
upon it, lay it down as a fixed and undeniable principle, that 
nothing, not even the most actual and direct notice, countervails 
the want of registration. So that if a person is a witness, or 
even a party, to the deed of substitution, still if it is not regis- 
tered, he may safely purchase the property substituted, or lend 
money upon a mortgage of it. 

31. By the statute 53 Geo. 3. it is enacted, that within thirty Register of 
days after the execution of every deed, bond, instrument, or 

other assurance, whereby any annuity or rent charge shall be f^*^'^ ^ 
granted for lives, or for years determinable upon lives, a memo- 
rial of the date of every such deed, &c. of the names of all the 
parties, and of all the witnesses thereto, and of the persons for 
whose lives they shall be granted, and of the persons by whom 
the same are to be received, the pecuniary consideration, and the Holbrook o. 
annual svm to be paid, shall be enrolled in Chancery, in the 19 Ves.i3i. 
form therein' mentioned. 

32. This act does not however extend to Scotland or Ireland ; 
nor to annuities given by will or marriage settlement ; nor to an-* 
unities secured upon freehold or copyhold lands of equal or Tucker v. 
greater annual value tban the said annuity, over and above the 17 ves. isi. 
said annuity and the interest of any sum charged thereon, 
whereof the grantor is seised in fee, or the fee simple whereof in 
possession the grantor is enabled to charge at the time of the 

grant, or secured by the actual transfer of stock ; nor to any vo- 
luntary annuity, nor to annuities granted by bodies corporate, or 
trusts created by act of Parliament 

33. By the statute 15 Cha. 2. c 17. s. 8. for settling the Raster of the 
draining of Bedford Level, it is enacted, that all conveyances by 
indenture of the 95,000 acres contained within the said Level, 

or any part thereof, entered with the register of the corporation Hodion v. 
in a book to be kept for that purpose, shall be of equal force to z^o^' 
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convey the freehold and inheritance thereof, as if the came con- 
veyances by indenture were, for valuable considerationB of 
money* enrolled within six months in one of the King's Courts 
of Record at Westminster ; and no lease, grant, or conveyance 
, of» or charge upon the same, except leases for seven years, or 
under, in possession, shall be of force, but from the time it shall 
be ^tered with the register. 
^^iMnt of 34. It 18 a common practice to enrol deeds for safe custody, 

that is, to get them transcribed upon the records of one of the 
King's Courts at Westminster, or at a court of quarter sessions. 
But every deed, before it is enrolled, must be acknowledged to 
be the deed of the party before a Judge of the Court in which it 
is to be enrolled ; or before a Master in Chancery, if intended to 
be enrolled in the Court of Chancery. This acknowledgme?;^: 
is signed by the Judge or Master in Chancery, before whom it i& 
acknowledged ; and such signature is the officer's warrant for 
enrolling the deed. 
2 Liliy^ Ft. 36. The enrolment of a deed does not make it a record, but it 

thereby becomes a deed recorded. For there is a difference be- 
tween a matter of record, and a thing recorded to be kept in 
memory. A record is the entry in parchment of judicial mat- 
ters controverted in a court of record, and whereof the Court 
takes notice ; but an enrolment of a deed is a private act of the 
parties concerned, of which the Court takes no cognizance at the 
time when it is done. 
2 Freem. 259. 26. Where deeds are enrolled for safe custody, the enrolment 

is evidence only against the party who sealed the deed, and all 
Bro. Ab.Tit. claiming under him; but the party enrolling can never after- 
pi. u. wards aver that it was not his deed, or that he was within age, 

or under duresse. 
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